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INTRODUCTION
In April 2018, the Amadiba Crisis Committee took various parties to court to
oppose a titanium mine being proposed on their land. The parties included
the Minister of Mineral Resources; the Minister of Rural Development and
Land Reform; an Australian mining company, Transworld Energy and Mineral
Resources; and others. Their resistance to the mining project is based on a belief
that the proposed project will have disastrous economic, social, cultural and
environmental consequences for their community, which depends on land for
sustaining livelihoods.
A growing number of mine-affected communities and concerned civil society
organisations across South Africa echo these sentiments. Over the last few
years, there have been many protests in mine-affected communities where
people have decried what they see as land dispossession and inadequate
and inequitable benefit from mining activities that take place on their land.
Increasingly, mine-affected communities are sharing stories of their lived realities
detailing the impacts of mining on their livelihoods. This has contributed to
greater and more effective mobilisation across the country. For example, in 2016
a coalition of over 100 mine-affected communities, under the banner of Mining
Affected Communities United in Action, developed a People’s Mining Charter
that demands equitable distribution of mining benefits. Regardless, mining
communities continue to feel sidelined in decision-making related to mining, and
the government seems intent on disregarding their views, as evidenced in the
recent consultations on the Mining Charter, despite a court ruling forcing the
Department of Mineral Resources to recognise them as interested and affected
parties that must be consulted in the formulation process. This has been the
experience of mine-affected communities for decades.
As the contributions in this publication show, there are signs that the system is
not working in favour of communities, and that the foundational democratic
principles of fairness, equality, dignity and justice continue to be elusive for
those whose livelihoods are being threatened by mining. At the same time,
mining companies are continuing to earn millions for their shareholders despite
the current sustainability challenges.
The third edition of our publication In Good Company? focuses on understanding
the current benefit-sharing system in South Africa’s mining industry and navigates
opportunities for equitable sharing of revenues with affected communities.
The articles cover topics such as the right of communities to have their voices
heard in the policy-making process, alternative development options for rural
communities, mining taxation, an assessment of the royalties system, transparent
revenue management, distributive struggles in rural communities relating to
mining revenues, the right of communities to say no to mining, as well as revenue
management strategies for ensuring local economic development in mining
communities.
This edition includes direct voices, through interviews, from men and women
who live and work in mine-affected communities and whose testimony supports
the articles presented here. We specifically sought to amplify women’s voices
because mining has always been a gendered industry in South Africa and issues
relating specifically to women have historically been neglected.
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This is a rich publication that provides a resource for various audiences including
students, activists, policy-makers, researchers and public officials. We believe
that In Good Company? contributes to a growing knowledge base on mining and
accountability in South Africa. We hope that it can also be used by the mining
industry as it seeks to build better relationships with the communities that
surround their operations and the general South African public.
It is likely that this will be last In Good Company? publication for the foreseeable
future. Looking ahead, we intend to focus more on delving deeper into using
the knowledge that has already been produced to strengthen advocacy that
transforms livelihoods in mine-affected communities. We will continue to publish
opportunities for this and other mining sector accountability work periodically
on our website.
We value the commitment that we have seen from all our grantees and others
working in this space, and intend to continue supporting these causes. We are
grateful to all the contributors for their excellent analyses and obvious passion
for justice.
Ichumile Gqada
Programme Manager: Research and Advocacy
Nkateko Chauke
Research and Advocacy Coordinator
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INTRODUCTION
South Africa is a country of contrasts. While it has the most progressive
Constitution in the world, it is one of the most unequal societies in socioeconomic
terms. Laws prohibit discrimination on the basis of gender, race, sexual preference
and cultural intolerance, yet on a daily basis those in same-sex relationships are
persecuted in their communities and some of the worst gender-based violence
statistics in the world see many women living in fear of rape and assault.
Representation of women in the national Parliament is 42%, tenth in the world
for the number of women in politics ranked by country, according to the UN2 – yet
in many of the poor, mine-affected communities, and in the mines themselves,
women are second-class citizens.
But women are stepping up to be heard. They are speaking out for themselves,
their families, their livelihoods and their communities. There are women in senior
positions in the mining industry, but IGC wanted to know about the experiences
of women living and working in mine-affected communities.

WOMEN IN THE MINES
In South Africa, until as recently as 1996, women were not permitted to work
underground. This is not to say that women were not involved in the mining
industry. Women occupied various posts above ground, many of them
administrative. More recently, women have begun to play a significant role in
mining management. Women like Siza Majola, Senior Manager: Stakeholder
Relations at Royal Bafokeng Holdings; Daphne Nkosi, Executive Chairperson at
Kalagadi Manganese (Pty) Ltd; and Jeannette McGill, Head of Technology and
Innovation at Anglo American are raising the bar and acting as role models for
young women considering geology as a career. Women are also starting to move
into traditionally male-dominated manual labouring jobs, an important step
forward for women in rural mining communities with few alternative employment
options – a result of a heavily burdened economy, limited education prospects
and cyclical poverty.
The first Mining Charter, in 2004, set a target of 10 per cent participation by
women in the mining workforce within five years of its publication. Although it
varies by commodity and job level, according to the Chamber of Mines women
make up over 13 per cent of the total workforce employed in the extractives
industry, and black women just over 10 per cent. Although it met with growing
controversy on the grounds of inadequate consultation with mine-affected
communities, among other issues, the third Mining Charter, gazetted in 2016,
outlined much more detailed and demanding aspirations for employment equity
in general and women’s participation in particular, with targets set for 25 per
cent of black females overall in executive management. It is uncertain what the
final third Mining Charter will look like once the review process led by the
Department of Mineral Resources has been completed.

CHALLENGES FACED BY WOMEN UNDERGROUND
Underground work is physically demanding. Conditions are harsh, the work is
labour-intensive, and the machinery and tools are heavy. It is not an easy
environment for women to enter. Pioneering women mineworkers faced
challenges including equipment and protective clothing sized for men: boots,
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overalls, gloves and other essential items have not traditionally been manufactured
in women’s sizes, meaning that women have been forced to use ill-fitting gear
that makes their job harder and even unsafe (for example, gloves that are too
large do not offer adequate protection from foreign matter). Fortunately, this is
beginning to change. A combination of pressure from unions and female employees,
and efforts by the Chamber of Mines and equipment manufacturers, has resulted
in adaptations to equipment to be more suitable for women mineworkers.
Because mines were designed with an all-male workforce in mind, there are often
inadequate toilet and ablution facilities for women, or these are situated far from
the work setting. This can have safety implications for women, as they may
under-hydrate to avoid needing toilet breaks. Or they may be forced to share
men’s facilities, putting them at risk of sexual assault and subsequent exposure to
sexually transmitted diseases such as HIV.

A VIOLENT PLACE TO WORK
A serious threat to women’s safety is the danger they face from sexual harassment,
assault and rape. Work areas are often poorly lit and conveyances are crowded,
putting women in situations where they may be molested. Verbal abuse is
common and physical assault also happens with depressing regularity. Rapes and
murders have been reported (undoubtedly, others have gone unreported); and in
one horrific incident a woman mineworker was raped underground and then
murdered at Anglo Platinum’s Khomanani mine in 2012. It is not unheard of for
women to be asked for sex in exchange for employment or perks. Arguably, the
normalisation of this behaviour marginalises women even further, perpetuated by
a historically patriarchal society and a poorly functioning criminal justice system.
Part of the problem is that the mining industry is a microcosm of South African
society in general – misogynistic and patriarchal. In a society where genderbased violence and rape are rife, it is no surprise that this scenario is mirrored in
a traditionally ultra-masculine industry.

It is not unheard of
for women to be asked
for sex in exchange for
employment or perks.
Arguably, the normalisation
of this behaviour
marginalises women
even further.

Mining companies and the Chamber of Mines recognise that the mindsets of miners
need to change to make underground work safer for women. That won’t happen
overnight, but some measures have been introduced to create a physically safer
working environment, such as better lighting underground and safe toilets,
shower and changing facilities. In some mines, female mineworkers have introduced
a system of work buddies to eliminate the risk of women being isolated in quiet
areas.

WOMEN IN MINING COMMUNITIES
If things are slowly changing for women employed in the industry, what is the
experience of women within the mining communities themselves? We spoke to
two women activists, Nomonde Nkosi from the South African Green Revolutionary
Council (SAGRC) in Mpumalanga, and Pinky Langa, also from the SAGRC and a
member of Women from Mining Affected Communities United in Action (WAMUA).
We asked them whether they felt that the needs of women are adequately met
by the mining companies and the traditional authorities in their communities. We
posed some of the same questions we put to our other activists, but asked
Nomonde and Pinky to comment specifically on how women are affected by
mining activities. Sadly, there is not a lot of good news to report.
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In common with David, Sifiso and Elton (see Benefit-sharing for mining-affected
communities: Who really benefits and what would fair benefit sharing look like?
on page 163), our women respondents feel overlooked and disrespected by the
various bodies responsible for development in their communities. Consultation
is perfunctory, if it happens at all, and there is certainly no allowance for targeted
engagement with women. Speaking about the MPRDA and the Mining Charter,
Nomonde says, ‘… we don’t recognise the MPDRA because we were not consulted
during the drafting process. To this end we have not seen any direct benefit for
women in our community’. Pinky points out that women don’t own land, citing
this as a major barrier to full economic participation in the community. Women
are excluded from decision-making bodies and processes. She views the 10 per
cent quota (of women in mines) as derisory, feeling that it is inadequate to tackle
the alienation of women from mining. The lack of employment opportunities and
benefits for women in mining communities contributes to the high number of
women engaged in sex work.
Although artisanal mining (zama-zama) is a controversial topic, Nomonde is in
favour of it as she says it offers opportunities for women: ‘Artisanal mining is
playing a good role in my community, especially for women because whatever
money they get, they are able to feed their families, and they are able to sell
what they find which helps with ensuring that their children do not go to bed on
empty stomachs, because our area is very cold. The DMR should regulate and
formalise artisanal and small-scale mining.’

A PATRIARCHAL SYSTEM
As in the mines themselves, patriarchy is a major issue in mining communities,
and its effect is insidious. A patriarchal culture means that women are not only
oppressed by men – they unconsciously oppress one another. It often happens
that a woman will speak up in support of a man in a community meeting, but
may find it harder to provide the same support when a woman raises a valid
point. Pinky feels that some women who are in power play a token role. Men
behave as if they are doing women a favour by ‘allowing’ them to take up
positions of leadership, and thus the men must always be consulted or deferred
to. So, ‘… in a true sense, men are leading’.
Nomonde echoes this experience when she says, ‘Most of the time women are
not given space … we will go to a certain mining company and when we arrive
there and sit with the committee of the mine, the mine will tell us to go to the
councillor, the councillor will tell us to go to LED [Local Economic Development]
office. The LED office will tell us the councillor did not give a mandate to talk
to them as communities.’ There is a show of engaging the women from the
community, but the reality is that they are shoved from pillar to post, and their
voices are not heard. Patriarchy is reinforced by the traditional authority
structures. According to Nomonde, ‘In most communities, the chiefs don’t
recognise women. Our chiefs are the ones who are also failing us.’

SOCIAL AND PHYSICAL ILLS
Conditions in mining communities perpetuate social ills. Many of the issues faced
are not unique to women, but impact on women in particularly harsh ways.
Everyone in the community lives with the difficulties of unemployment, limited
access to water and electricity, air pollution caused by the mines, and sub-standard
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housing (this list is not exhaustive); but women also experience rape and genderbased violence. The incidence of HIV and unintended pregnancy in mine-affected
communities is above the national average. Water contamination causes problems
that can have a tragic spin-off effect on women. Nomonde relates some experiences
encountered during her organisational activities in her community: ‘We found
that women have [a genital] rash because the water is contaminated. One woman
said her boyfriend beat her because he thought she was cheating. Mining is
affecting us in very bad ways. Other people don’t recognise this – they think
everything is fine.’ Unless women activists like Pinky and Nomonde raise these
issues in local dialogues, no attention is paid.

IT IS WHO YOU KNOW …
In each municipality, a certain amount of money is allocated to women’s empowerment, gender equality and sustainable development. The allocated budget also
makes provision for capacity-building initiatives for women. However, our activists
indicated that ‘ordinary women’ derive no benefit whatsoever from these
allocations. ‘Only women with links to the ANC, to the ruling party, benefit.
Ordinary women do not benefit in any way. Only the elites … benefit,’ says Pinky.
Asked if there is any direct benefit for women in her community, Nomonde tells
us, ‘I would say no, but there is a woman who has a business doing catering and
laundry, but even she is exploiting other women because there are no women
who work for her for more than three months. And she is an active ANC member.
To get a tender you have to know somebody.’

WHO BENEFITS?
When it comes to benefit sharing and mining royalties, Pinky and Nomonde echo
the views of David, Elton and Sifiso. Any benefits that accrue to their communities
find their way into the hands of the politically connected. In Nomonde’s
community, ‘… we don’t know who manages the royalties because it is kept a
secret. The people who are benefiting are those who are already working for
another structure.’ Pinky says, ‘Possibly mining companies are paying royalties.
But there is corruption. The municipality is unable to account for the taxpayers’
money that goes into their fiscus. Unless you are connected with the ANC …
ordinary people from informal settlements – nothing happens for them. They
don’t have the opportunity to take courses. They [the authorities] don’t take such
people seriously, unless you are connected to the ruling party.’
Pinky feels that women lack the knowledge and information required to advocate
for what they need. ‘They don’t do follow-ups – ask the budget allocated for
women, or make other inquiries. They don’t know to do this. We need more
capacity-building for our women. Information is not there. The municipality is
not open.’
Nomonde agrees that it is important to build the capacity of the community to
speak out for its rights. She says, ‘I think we should start with the law. You cannot
go to China and do what you want to do. There are strict laws there. I think
we need to workshop communities … not [just] selected people, the [whole]
community.’
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THE WAY FORWARD?
The social development of mining communities and the role of women within
them is a multifaceted problem. There is no simple answer. Many articles in this
issue of In Good Company pose some potential solutions to specific challenges.
Nomonde is convinced that capacity-building is the key to unlocking women’s
potential as change agents: ‘When it comes to women, I am so sensitive to these
issues. We grew up in a time when our parents encouraged us to find rich men
to support us. Our parents never told us to go to school. That’s why in meetings
we don’t see enough women coming forward to make contributions and
engaging around the issues that we as women face, because of what our parents
told us. My wish is to capacitate women with confidence and with learning.
Women need to be educated so they can stand up for themselves. I think the
first step is for women to get an education. Even for elderly women, if we explain
in trainings what legislation such as MPRDA mean[s] or entails, in a language
they understand, they will internalise the information. Once you teach a woman,
I am telling you, you are teaching the whole nation.’
Pinky stresses the importance of empowerment: ‘Having women in power is a
small piece. Women don’t have the information. Women don’t understand the
power in them. When they begin to understand that, that’s when they will raise
their voice. We have women in the structures of decision-making but they don’t
take decisions. We must find the root causes of why we are not supporting
our own. When we find the root causes then South Africa can change. I believe
women are leaders, but what is lacking is women coming together to fight
patriarchy.’

STRIKE A ROCK
Women in South Africa have united in the past to fight injustice and inequality.
Now, women in the mining industry and mine-affected communities must once
more rally to demand the rights and benefits to which they and their families are
entitled. With women like Pinky and Nomonde willing to speak out about the
issues that affect them, and prepared to lobby for more transparency and
accountability in knowledge sharing and benefit sharing, and greater access to
information, we are cautiously confident that things will gradually improve.

10

Women don’t have the
information. Women don’t
understand the power in
them. When they begin
to understand that, that’s
when they will raise
their voice.

ENDNOTES
1

Pinky Langa: mapinkizalanga@gmail.com, Mine-affected community activist, South
African Green Revolutionary Council.
Nomonde Nkosi: nomondenkosi221@gmail.com, Mine-affected community activist,
Women in Mine-affected Communities United in Action.

2

Source: http://archive.ipu.org/pdf/publications/wmnmap17-en.pdf.
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INTRODUCTION
For over a hundred years, the South African mining sector has played a crucial
role in the economic growth and development of the country. According to the
Chamber of Mines 2016 Review, the sector contributed R304 billion towards
South Africa’s gross domestic product (GDP), representing 7.3% of overall GDP.
Mining directly paid R109.5 billion to the South African government in fixed
investment, royalties and taxes, and contributed R18 billion to the fiscus through
Pay As You Earn (PAYE) tax as an employer of 5.4% of employed citizens.2
Clearly, the sector continues to make a huge contribution to the South African
economy and its people. However, this contribution has not translated to an
improved standard of living for community members in the mining areas. In
fact, community members have reported socioeconomic and environmental
degradation at the hands of mining companies.
As the regulatory framework that was designed to guide the trans-formation of
the sector, the Mining Charter has also failed to incorporate the voice of the
mining communities. The recently reviewed BBBEE Charter for the South African
Mining and Minerals Industry of 2016 (the Mining Charter) clearly highlights the
fact that mining communities continue to get the short end of the stick in this
benefit-sharing system. Communities have not been adequately compensated
for loss of livelihoods and land, among other things. Most communities are
fighting for compensation decades after mining operations started and, in some
instances, ended. Further-more, the Mining Charter places community shareholding in the custody of traditional leadership which, in some instances, has
been reported to be corrupted by mining companies.
Social and labour plans (SLPs) were introduced as a vehicle by which mining
companies could make a meaningful contribution to mining-affected communities
by documenting the development they would undertake there, yet a decade
later community members seem to have lost confidence in the promises of the
mining industry to deliver sustainable livelihoods.
It is clear that the current benefit-sharing system lacks the voices of communities
directly impacted by resource extraction. Therefore, this article will analyse the
South African BBBEE Mining Charter as the main implementing document for
benefit sharing in the South African mining sector, and provide recommendations
for a benefit-sharing system that is inclusive of community voices.

DEFINITION OF BENEFIT SHARING
A benefit-sharing system is a mechanism used to ensure that income-generating
areas substantially benefit from the revenues derived from mining or extracting
activities. In some cases, the government imposes these mechanisms in the
form of law; in other cases, companies voluntarily engage in benefit sharing as
part of their corporate social investment (CSI). Benefit sharing can be monetary
or non-monetary. Monetary benefits include development and investment
funds, equity sharing and tax sharing with governments. Non-monetary benefits
may include education facilities, medical facilities, employment goals, local
procurement, training of staff and improved service access.3 The three channels
of benefit sharing are government payments, compensation and community
investments.4
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Government payments refer to taxes and royalties as well as other payment
schemes that may exist between mining companies and various levels of
government. In the past decade, governments have had to establish mining tax
regimes that ensure direct or indirect payments to local authorities to gain
support for continued mineral development. Royalties and taxes based on
property value have commonly been used for financing local distributions.
However, the decentralisation of royalty collection and expenditure from the
general budget varies widely from country to country. For example, in Madagascar,
42% of mineral royalties and taxes are distributed to communes of extraction,
while in Peru, only 20% of the royalties and taxes are distributed to the district of
exploitation.5 Although host communities bear most of the negative costs of
resource extraction, legal provisions to impose redistribution at the local level are
often implemented only when limited benefits are owing to them. It has, however,
been realised that, in reality, royalties payable to the central government rarely
revert to the affected region, even when the legislation specifies that this should
be the case. This is proven by the fact that, in many countries, mining areas often
lag in economic growth and development compared to the rest of the country. In
general, escalating mineral prices and illicit financial flows from multinationals
have made the decentralisation of benefit sharing from the sector more common
among governments. However, it must be noted that South Africa and many
other countries still prefer to see all major taxes flow to a general fund, allowing
central or provincial governments to determine where and how monies should
be spent for the good of the public.6
Compensation refers to payments or other benefits (such as housing, in case of
resettlement) provided by companies to affected communities to compensate
for economic, social, environmental or cultural damage directly caused by the
mining operation. According to the International Alliance on Natural Resources in
Africa (2016), the primary emphasis of compensation in mining regimes is on
land rights, although many constitutions allow that landowners not be deprived
of an interest in land or other property without arrangements for the payment of
compensation.7 It has often been realised that mining regimes pay little attention
to the loss of livelihoods and social and cultural interests in their benefit-sharing
schemes.8

[I]n many countries,
mining areas often lag
in economic growth and
development compared
to the rest of the country.

Community investment refers to voluntary actions or contributions by companies
that are beyond the scope of their normal business operations and intended
to benefit local communities in their area of operation.9 These are normally
developed in the absence of a government framework mandating an approach to
benefit sharing. In such cases, companies are often left to develop their own
approaches in consultation with com-munities and government representatives.
One of the most commonly used forms of community investment is a foundation
trust fund (FTF). This mode is often preferred to other approaches, such as
in-house management of community programmes or partnering with an external
development actor, due to its many advantages.
Foundation trust funds are independent vehicles that channel revenue generated
from mining activities to communities to meet a number of goals. Some of the
goals that can be met by FTFs include: 1) enabling mining companies to work
in partnership with local communities through shared governance arrangements
to fund developmental projects; 2) supporting government decentralisation
processes through increased transparency and accountability of financing from
mining regions; and 3) making agreements between indigenous people and
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mining developments formal and actionable.10 FTFs can be initiated by mining
companies or governments. Mining companies generally use FTFs as community
investments or compensation, while governments use FTFs to decentralise
payments such as royalties and mining taxes from the general budget to the
local or host communities that bear most of the costs of mining activities.
Although the establishment of an independent entity such as an FTF is not a
requirement, the expectation of social and economic development deliverables
from mining companies, incorporated in South African legislation, has resulted
in a number of FTFs being established by mining companies operating here.
Palabra Foundation and Impala Booking Trust are examples of FTFs.11

ANALYSIS OF SOUTH AFRICA’S BENEFIT-SHARING MODEL
According to a report by the World Bank on benefit-sharing mechanisms, South
Africa is one of the few countries whose benefit-sharing system and other
initiatives designed to help communities grow are included in mining regulations.12
This prescriptive approach has its roots in the apartheid era, when the
mining sector benefited an elite minority and disadvantaged mineworkers and
mining-affected communities. Therefore, the Mineral and Petroleum Resources
Development Act (MPRDA) of 2002 was developed with the objective of
facilitating meaningful participation of historically disadvantaged South Africans
in the mining and minerals sector.13 The broad-based socioeconomic empowerment
Charter and the SLPs are the main instruments identified by the MPRDA to
facilitate benefit sharing of the country’s mines and minerals sector. According
to the MPRDA, the broad-based socioeconomic empowerment Charter sets
the framework, targets and timetable for affecting the entry of historically
disadvantaged South Africans into the mining industry.14 On the other hand, the
Act requires mining applicants to submit an SLP to develop and implement
comprehensive Human Resources Development Programmes, a Mine Community
Development Plan, a Housing and Living Conditions Plan, an Employment Equity
Plan, and robust processes to save jobs and manage downscaling and/or closure
before being issued a mining right.15 However, the question remains: how inclusive
of mining-affected community voices are these two instruments?

ANALYSIS OF THE INCLUSIVENESS OF COMMUNITY VOICES
IN THE BROAD-BASED BLACK SOCIO-ECONOMIC EMPOWERMENT
MINING CHARTER
The first BBBEE mining Charter, developed in 2002, included a provision to
review the progress of achieving, and determine whether any steps were needed
to achieve, the objective of transforming the mines and mineral industry to
benefit historically disadvantaged South Africans.16 Although the mining Charter
has already been reviewed several times – in 2005, 2010, 2014 and 2017 – it
continues to be criticised for its lack of inclusion of the voice of communities
affected by mining. The following aspects of the current BBBEE mining charter
highlight the fact that mining-affected communities still get minimal benefit
from the sector although they are the ones most affected by mining activities.

Black ownership of shares
The Constitution of South Africa states that the minerals belong to the people of
South Africa and so it should follow that the benefits thereof be enjoyed by
South Africans. Although the black ownership of shares was increased in the
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current mining Charter, from 26 to 30%, considering the history of mining in the
country, 30% is a mockery of the ‘owners’ of the minerals. In addition to the
low level of benefit sharing, the Charter lacks depth regarding the acquisition
of shares, since black persons are expected to pay for share ownership. Due to
the economic and social legacy of apartheid, very few black persons have the
financial resources to buy shares in multibillion-dollar mining companies.
Of the 30% shareholding earmarked for black ownership, only 8% is allocated
specifically to communities. Given that the current compensation methods have
left communities counting more losses than benefits from mining activities, 8% is
an insult. Communities have not been adequately compensated for loss of
livelihoods and land, among other things. Most communities are fighting for
compensation decades after mining operations started. Furthermore, the Charter
states that the shareholding of the community shall be held by a trust run by
traditional leadership. However, some community members have reported that
traditional leaders have been widely corrupted when it comes to the benefits of
mining, and communities do not trust them. In this age of free prior and informed
consent (FPIC), it is surprising that the Charter still treats communities as people
who cannot make decisions and lays the whole responsibility on traditional leaders.
Platforms such as the Alternative Mining Indaba have capacitated community
members on FPIC and it has been widely reported that the consultation of
communities is still poor. In addition, the Charter is silent on who will get the 8%
shareholding in companies that do not operate around existing communities.
As with the shareholding for the community, the shares to be issued to employees
are to be managed by a trust run by labour union leaders. The Charter does not
provide a clear way in which individual employees will benefit from this ‘trust’.
This is a recipe for disaster as it will likely lead to only a few top leaders benefiting
from the trust. There is also a high risk of political interference, as most labour
unions are known to be affiliated to one political party or another. In any case,
banks have stated they will not be giving loans to individuals without collateral
security,17 which will make it exceedingly difficult for communities and employees
to access funds from banks in order to acquire the shareholding.
Although it is specifically intended to improve meaningful economic participation
of black persons, the Charter lacks the voice of poor black people, without which
it can only widen the gap between the rich and the poor.
Fourteen per cent of the shareholding will be allocated to BEE entrepreneurs. It
is well-evidenced that the BBBEE beneficiaries are mostly political elites who
have access to resources not only in the mining sector, but in other economic
sectors as well. These political elites cannot account for the wealth they have
acquired under the BEE programme. This Charter gives them yet another
opportunity to amass untold wealth. BBBEE transactions have been riddled with
lack of transparency, nepotism and corruption. It is likely that that this 14% will
advantage the same people who have already benefited from the scheme, to the
detriment of the majority of poor black South Africans.

Procurement, supplier and enterprise development
On procurement of mining capital goods, the Charter states that a minimum of
70% of capital goods should be South African-manufactured goods. This sounds
sincere and seems to be in line with black empowerment, but a deeper look at
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companies producing capital goods for mining operations shows that most are
foreign-owned. These companies may have franchises in South Africa, allowing
for the goods to be manufactured here. Companies like Scania, Atlas Copco and
Caterpillar are good examples of companies that are foreign-owned but
manufacture mining capital goods in South Africa. So, even though the goods
can be sourced in South Africa, the revenues will only benefit black South
Africans to the extent that they pay for labour.
The new Charter raises targets for the local procurement of services from 70
to 80%. This, again, seems genuine. However, some of these services include
auditing. The annual reports of all the major mining corporations confirm the use
of foreign multinationals with local offices, such as Deloitte, Pricewaterhouse
Coopers, KPMG, Grant Thornton and BDO. The Charter is not prescriptive enough
to shift business to authentic black business ventures. The silence of the Charter
on procurement of services at local or community level also highlights the
exclusion of community members in the benefit-sharing system.
A ban on testing mineral samples abroad is introduced in the 2016 review.
Again, the prominent foreign companies may simply use local franchises or
domestic fronts of foreign laboratories for this purpose. The local content
provision is inadequate because any company that has achieved 26% Historically
Disadvantaged South Africans (HDSA) ownership qualifies as a ‘local’ service
provider. The review is also tight-lipped on the exportation of raw materials,
which results in an inability to quantify what is actually produced in the country.
Raw concentrate exports are difficult to tax correctly. This is because processing
of the minerals takes place outside the country and the government has no
means to assess the actual quantity of mineral extracted along with resulting
by-products. This facilitates tax avoidance and/or evasion by mining companies.

Employment equity
Local communities have been deliberately excluded from employment at mining
operations for various reasons. The Charter is silent on any plan to improve this
situation. There are high numbers of internal and international migrant workers
taking jobs at the expense of local communities. At the moment, there is a known
amount of over R10 billion in pensions that has been unclaimed, mostly by
families of deceased or retired migrant workers.18 The Charter does not address
this problem at all.
The Charter also sets a minimum threshold of black persons to be employed by
mining companies. Once again, the percentages seem aligned to the objective
of the Charter at first glance. On further analysis of the demographics mentioned,
the Charter is silent on line workers. It is obvious that the lowest-level positions
are the ones that can be filled by local community members, since they mostly
do not possess critical technical skills required in mining. The absence of line
workers from the demographics list means that communities continue to be
disfranchised and disadvantaged.

Human resource development
The 5% leviable amount that should be spent on essential skills development is too
small to equip black South Africans with the knowledge required to progress into
managerial positions in the sector. Point 2.4a of the Charter states that 2% of the
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essential skills development funds should be shared between employees and
non-employee community members; however, it is possible that community
members will be excluded in this scheme because part (b) mentions that the skills
building should be biased towards lower-level employees. Therefore, it is highly
likely that mining companies will only focus on their own employees, leaving
local communities that have been stripped of their livelihoods unemployed and
deeper in poverty.

ANALYSIS OF SOCIAL AND LABOUR PLANS

However, loopholes
in the legislative and
regulatory guidelines
governing SLPs have
resulted in the failure of
the model in South Africa.

According to the MPRDA, SLPs should be submitted by mining companies as a
prerequisite for granting of mining or production rights. The SLP requires applicants
for mining and production rights to develop and implement comprehensive
Human Resources Development Programmes, a Mine Community Development
Plan, a Housing and Living Conditions Plan, an Employment Equity Plan, and
processes to save jobs and manage downscaling and/or closure.19 The programmes
are aimed at promoting employment and advancement of the social and economic
welfare of all South Africans while ensuring economic growth and socio-economic
development.
Operationalisation of the SLPs is done through the Revised Social and Labour
Plan Guidelines and the Mining Charter, which expanded upon the original
provisions for SLPs. For example, the recent Charter required that the SLPs be
published in English and the local language of the mining operation.20 It is through
SLPs that the MPRDA and the Mining Charter aim to address the issue of communities and local development. In theory, the SLP model is an excellent way to
ensure that mining companies contribute to the socioeconomic development of
the areas in which they operate, as well as the areas from which the majority of
the workforce is sourced. The SLPs are supposed to give local communities some
control over the content of the developmental initiatives to enable them to hold
companies to account.21 However, loopholes in the legislative and regulatory
guidelines governing SLPs have resulted in the failure of the model in South
Africa. For example, the legislative framework lacks important details about its
definition, objectives and content, leaving these open to the interpretation of
mining company executives. Issues such as the role of workers and community
members in the design of the SLP, the amount of expenditure on the programme,
the consultation of the communities and feasibility of the project before approval
are some of the matters on which the SLP is silent.22
Local economic development, as well as basic service provision, fall under the
government, but the SLP model places this responsibility on mining companies.
This, in itself, is a recipe for disaster because mining companies operate to make
a profit; therefore, they will only provide minimal socioeconomic development in
mining communities. Considering the high external costs of mining in communities,
such as air and water pollution, the minimum service provision is not adequate for
local economic development. This is partly why many mining areas are worse off
nowthan they were when mining companies originally obtained a licence to mine.
Community members should be the main beneficiaries of the SLP model; it would
make sense for community members to be consulted in the development of SLPs.
However, research from partners has found a lack of meaningful consultation in
the design and implementation of the SLP. At times, communities only get access
to the document shortly before it is submitted to the DMR.
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A prerequisite of the SLP is that mining companies should report on their progress
annually, and reports should be public and available to community members in
the mining area. However, these reports are inaccessible to communities, which
makes it difficult for them to hold the mining companies to account.23
In the mapping exercise conducted as part of consultations for PWYP South
Africa, community members in the North West reported they had not seen the
delivery of SLPs in their area, years after the mining company had been granted
a licence to operate. They mentioned that they had lost hope in the delivery
of the SLPs. This clearly highlights that the implementation of SLPs is flawed
and requires strict monitoring by the government, requiring capacity it does not
possess.

CONCLUSION
The South African benefit-sharing system is one of the few that are embedded
in the legal framework and implemented through the BBBEE Mining Charter
and SLPs. However, these instruments have not been developed with adequate
consultation of the community members who bear the cost and whose livelihoods
are impacted by mining operations in the country. The Mining Charter has made
considerable efforts to redistribute the resources to historically disadvantaged
persons; however, it has given little attention to community members directly
affected by mining activities. Although SLPs are developed for the benefit of
local communities, the loopholes in the model have resulted in communities
failing to realise any advantages from the operations and, in some cases, being
worse off than before the mining licence was granted. The government’s inability
to monitor the SLPs adequately has also led to some mining companies taking
advantage of this weakness and not delivering on their promises. The lack
of accessibility of the SLP documents and their annual implementation reports
also contributes to the downfall of the SLP model, since mining communities
are not able to verify the reports and hold mining companies to account on
their promises. The following recommendations may assist in ensuring that the
current model of benefit sharing is inclusive of community voices.

RECOMMENDATIONS
Considering the weaknesses and strengths of the Mining Charter and the SLPs,
we make the following recommendations regarding the design of a benefitsharing system in South Africa that is inclusive of community voices:

• On black ownership of shares, the government must demand that companies

•
•
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grant mining communities 14% ownership of mining company shares through
a community ownership trust managed by a board of community members
accountable to the community. This is only fair, since they are sole custodians
of the land and the compensation they receive is not adequate to cover past
and future losses.
To avoid corruption and the widening of the gap between rich and poor, clear
structures should be implemented regarding how the workers and community
members will benefit from the share ownership in these mining companies.
Community members in mining areas have had to compete with migrant
workers for employment. Through our work with mining-affected communities,
it is clear that mining companies often hire workers from different provinces
and nationalities, leaving local communities unemployed with little of benefit.

[C]ommunity members in
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they had not seen the
delivery of SLPs in their
area, years after the mining
company had been granted
a licence to operate.

•

•
•

•
•

This causes ethnic and xenophobic tensions, dissatisfaction and violence.
Therefore, we recommend that the Charter adds a demographic requirement
of a minimum of 90% of line workers from the local communities, at least 30%
of whom should be women.
The government should require mining companies to contribute 1% of the
leviable amount to the educational system of the local community through
donations to schools and free public trainings on essential skills for employment
in the sector.
SLPs must be made accessible to the public and community members in the
local language so they can hold mining companies accountable for delivering
on their plans.
Compliance reports submitted by the mining companies should be made
public and accessible to all mining stakeholders. These reports should have a
simplified version published in English and the local language in the area so
that community members are able to hold companies to account in instances
where promises are not fulfilled.
The government should review the SLP guidelines and provide specific
guidance on issues such as consultation with communities and their involvement
in the plans.
It is evident that the government’s lack of capacity to monitor the
implementation of the SLPs by mining companies is negatively impacting the
effectiveness of the benefit-sharing system. Therefore, we strongly recommend
that the establishment of FTFs, with community representatives as board
members, be considered as a requirement under the SLP guidelines. This will
ensure that community members have a say in their local benefit-sharing
system. Considering the numerous external costs that community members
bear as a result of mining, it would also be prudent for the government to
consider creating an independent body that can effectively monitor the
implementation of SLPs in the mining areas to ensure that community
members benefit significantly from mining activities.
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INTRODUCTION
In June 2017, the Minister of Mineral Resources, Mosebenzi Zwane, unveiled the
new Mining Charter, which was met with an uproar from the Chamber of Mines
and industry analysts. The core provisions of the Charter relate to increasing
the ownership stakes of black empowerment partners in the mining industry.
The Charter should therefore be situated within a broader political project that
aims to create a black industrialist class, or national bourgeoisie, which will drive
national development. The historically central role of mining in the economy and
the wealth of resources that still exist underground make mining a key sector
on which to build this national bourgeoisie. This project is coupled with the role
of the state as a site of accumulation and has inevitably led to the corruption
and political crisis South Africa presently finds itself in, typified by the ‘Zupta’
phenomenon.
One of the questions posed by the second edition of In Good Company was
whether the world should still be relying on mining as a driver of economic
development. Indeed, positioning large-scale mining as a driver of development
perpetrates a top-down approach to development that marginalises the agency,
desires and capacities of communities to be key actors in formulating and
realising their social aspirations. A basic, if unspoken, assumption of the state’s
approach to development is the integration of communities into the circuits
of capital. This philosophy, combined with concrete interests in a particular
accumulation project, often leads to attempts to subvert the democratic rights
of communities, especially those affected by mining. The lack of involvement of
mining-affected communities in the formulation of the new Mining Charter2
gives further evidence of the particular class interests that the Charter supports,
and points to the question of democracy in development.
Situated on the northernmost portion of the Wild Coast of South Africa, the
coastal Amadiba villages have been resisting the proposed Xolobeni Mineral
Sands Project for over 10 years through direct confrontation and the use of the
very land under threat of destruction as a weapon in creative ways. Democracy
has been consistently subverted in attempts to bulldoze the mining project
into existence. Consistent with its historical tenacity in defending its land, the
vast majority of the Amadiba community has rejected any mining outright.
I argue that ensuring consent as a precondition for mining to take place – in
other words, the right of communities to say ‘No’ – would deepen democracy
vis-à-vis communities’ rights to define and pursue their own development
agendas. It would extend the concept of ‘no-go’ areas for mining on environmental
as well as social grounds.3 This would put democracy at the centre of how we
think about development, driven from below, that can challenge accumulation
from above, and perhaps shows signs of a more socially and ecologically
sustainable future.

BACKGROUND: LIVELIHOODS, MINING, JOBS AND DEVELOPMENT
Australian mining company Mineral Commodities Ltd (MRC), through its local
subsidiary Transworld Energy and Minerals (TEM) and its purported community
partner Xolobeni Community Empowerment Company (Xolco), plans to mine
the sand dunes along Umgungundlovu’s coastline for titanium-related minerals,
such as the whitening pigment ilmenite. The area along the coast in northeastern Pondoland, the area they wish to mine is 22 km long and 1.5 km wide and
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traverses the five villages of Section 24 of the Amadiba Area, known as
Umgungundlovu. Although the residents of Umgungundlovu have historically
been integrated into the South African capitalist economy, mainly through
labour migration, they retain land-based livelihoods as crucial components of
their survival and as a basis for the social organisation of the area. The scattered
settlement patterns and the retention of land-based livelihoods in the form of
farming, livestock-keeping, ocean harvesting and the harvesting of food, medicinal
herbs and building material is to a large degree a result of their successful
resistance against the apartheid impositions of betterment planning and the
Bantu Authorities Act, through the Pondo Revolt.4 The area also retains high
environmental value and falls within the Pondoland Centre of Endemism, which
is regarded as the second richest floristic region in southern Africa.5

The core of the appeal
against the mining was
the poor community
consultation conducted
by TEM and its
Environmental Assessment
Practitioners (EAPs), yet
the Minister specifically
stated in her decision
that consultation had
been adequate.

Umgungundlovu falls within the Mbizana Local Municipality, which is in turn
located in the Alfred Nzo District Municipality, considered the poorest in the
Eastern Cape. The 2011 Census recorded a 43.6% unemployment rate in the
Mbizana Municipality. The Community Survey of 2016 by StatsSA indicated that
464 838 households in the Eastern Cape Province reported running out of
money to buy food at least once in the previous 12 months. However, in a survey
of 68 of the 75 households that fall directly within the mining tenement area,
no household reported having to skip a meal,6 whereas 26% of South Africa’s
population experiences hunger on a daily basis.7
MRC promotes the mine as a way to uplift the Amadiba community socially and
economically, as one of the poorest communities in South Africa; but the
community has fiercely resisted any attempts to mine. Such resistance is not
unfounded, given the reported transgression of environmental regulations by
MRC at its Tormin operation on the west coast of South Africa and its unrealised
social benefits.8 A mining right was awarded to TEM in 2008, although the
community was not formally notified and only found out through an announcement on the Australian Stock Exchange. Through their lawyers, the iNkosana’s
Council9 and Amadiba Crisis Committee (ACC), which leads local opposition
to the mining, appealed against the awarding of the right and the Minister of
Mineral Resources reversed the decision in 2011 on the grounds that TEM
failed sufficiently to show how the significant environmental impacts would
be managed, especially the impact on water resources. The core of the appeal
against the mining was the poor community consultation conducted by TEM and
its Environmental Assessment Practitioners (EAPs), yet the Minister specifically
stated in her decision that consultation had been adequate. The Minister also
allowed for TEM to restart its application process, and in 2015 it submitted
another application for a mining right, which the Umgungundlovu community
has formally opposed.10
TEM’s ‘community empowerment partner’, Xolco, was formed without any
knowledge of the community in 2003, which only found out about it in 2007.
Xolco has come to be associated with the narrow interests of a few and those
who formed it are widely believed to be at the centre of coordinating a web of
corruption and intimidation against the community. The resistance of the five
Umgungundlovu villages to the proposed mining, based on the dispossession
and destruction of their land and enrichment of the elite they fear it would
encourage, has come at a cost. Families became divided, with the vast majority
opposed to mining and small numbers in favour. Over the years, leaders of the
anti-mining struggle have been attacked and some killed, the latest and most
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widely reported of which was the assassination of Sikhosiphi ‘Bazooka’ Radebe,
Chairperson of the Amadiba Crisis Committee (ACC), in March 2016, a day after
Human Rights Day. Journalists from The Citizen newspaper were even attacked
on the day of Radebe’s funeral while trying to photograph the ilmenite-rich sand
dunes.
The Amadiba coastal community is also fighting on another front, resisting the
construction of the Greenfields section of the Wild Coast N2 toll road through its
land. Plans for the road were first mooted after a transnational consortium of
private construction companies submitted an unsolicited bid to the South African
National Roads Agency (SANRAL) in the early 2000s to construct the road
through one of South Africa’s most beautiful regions, but one that has been
most neglected by the state. SANRAL and the government argue that the road
will open the area to development as a remedy for its neglect. Yet the villages of
Umgungundlovu remain firm in their opposition to the road, because they
believe it will enable the mining. It will directly affect 40 homesteads and the
80-metre wide, fenced-off road reserve will split the communities in two.
In September last year, Minister of Mineral Resources Mosebenzi Zwane announced
his intention to issue an 18-month moratorium on mining at Xolobeni, but only
officially gazetted the moratorium in June 2017. He cited the ‘social and political
climate’ and the ‘highly volatile nature’ of the situation as grounds for issuing the
moratorium. But the Amadiba have not accepted this. The ACC, which leads
local opposition to the mining, responded by challenging Minister Zwane: ‘Either
you grant the mining licence, or you reject it. Because we know that these 18
months is not for us. It is for you to strategise.’11 The moratorium seems especially
questionable in light of the fact that the ACC’s lawyers applied for a declaratory
order in September 2016 to have the courts declare the community’s right to say
‘No’ to mining in the area (see below), but by the time the moratorium was
issued the minister had still not replied to the application in court.

THE PROPOSED MINE AND DEVELOPMENT
Proponents of the mine, such as TEM and sections of government, consistently
promote the mine in terms of development and the promotion of community
interest through ownership stakes, the employment it will create, and the
associated infrastructure it will bring. However, the exact details on such proposed
benefits are vague at best, and often intentionally obscured.12 The three key
areas of benefit the mining champions advance, and their flimsy foundations, will
now be briefly examined.

Employment
A key supporting claim for the proposed mining is focused on the employment
it will purportedly generate. In its 2015 scoping report, TEM claims that 600
jobs will be created during the construction phase and a further 360–380 jobs
in the operational phase. However, the figures are inconsistent, with claims
elsewhere in the report of 557 jobs to be created in the operational phase. These
discrepancies are partly due to the fact that much of the content of the report
seems to have been copied and pasted from the Environmental Impact Assessment
(EIA) conducted seven years previously, in 2008, when TEM first applied for a
mining right.13 It may also indicate the lack of seriousness of the Environmental
Assessment Practitioner (EAP) and the mining applicant in ensuring local
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benefits, using the report as a means of going through the motions to acquire the
mining right. Furthermore, no actual details or breakdowns are given for how
these jobs will be created, their skill requirements, and where the human resources
will come from.14 However, in borrowing from the 2008 EIA, TEM’s EAP appears
to have been selective in the information extracted from it. The EIA stated
clearly that, due to the highly skilled nature of most jobs created by the mine,
the direct employment opportunities for local residents would be limited.15 The
Environmental Management Plan (EMP), which flows from the EIA as a legal
requirement under NEMA, was even more explicit, stating that ‘the community
who will be most severely impacted by the proposed development are unlikely to
benefit significantly from the permanent employment opportunities associated
with the mine’.16

Infrastructure

‘The community who
will be most severely
impacted by the proposed
development are unlikely
to benefit significantly
from the permanent
employment opportunities
associated with the mine’.

Perhaps partly in response to scepticism about the jobs that the proposed mine
would create, in media and public forums, supporters of the project were keen
to highlight the fact that jobs would not just be created in the mining activities,
but in the infrastructure the mine would produce, like hotels, shops and the
construction of infrastructure itself. However, no concrete plans or projects have
emerged to support these assertions. TEM also claims that, through its SLP, it
will contribute R5.9 million to local infrastructure, e.g. schools and clinics, in the
first five years of the operation of the mine.17 However, as the Umgungundlovu
community’s lawyers point out, just over R1 million invested in infrastructure per
year compared to the dire need of the area is negligible.

Ownership
As required by the MPRDA, TEM helped establish a BEE partner, Xolco, with a
26% stake in the mining project, as the vehicle through which community ownership and benefit in the mining would be secured. Xolco’s founding directors
include Zamile Qunya, who has led the local mining advocates and is accused, by
some, of being the coordinator of an alleged web of corruption and violence
surrounding the mine, and Maxwell Boqwana, who is currently the CEO of the
Thabo Mbeki Foundation. TEM also claims that Xolco is owned through 20%
stakes held by five community trusts.18 However, while Xolco was established
in 2003, the broader community only learnt of the company in 2007, and little
is known to date about the five trusts. Xolco then established a subsidiary, Keysha
Investments. Xolco exercised its 26% stake in the Xolobeni Mineral Sands Project
in 2007. To raise the finance to do so, Keysha Investments issued preference
shares to MRC and SGC.19 The community is intended to benefit from the dividends
of the 26% stake that will supposedly flow to the trusts, but, according to the
agreement with TEM, 60% of these dividends will go to the preference shareholders to allow Xolco incrementally to redeem the shares it issued preferentially.
Hence, only 40% of the dividends from the 26% stake will go to Xolco.20 It is
therefore not actually Xolco, the community’s empowerment vehicle, that holds
the shares in TEM, but Keysha.21
As for the community trusts, their development has been shady, and little is
known in the communities about them. The community’s lawyers have only seen
the trust deeds for one of the trusts, the Xolobeni Agricultural Development
Trust. Of its four trustees, one is nominated by Zamile Qunya, the key mining
proponent and an employee of MRC, the Australian parent company, and the
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other three are nominated by the municipality. This raises questions about the
trusts’ accountability to the communities.22 The Eastern Cape Regional Manager
for Mining directed TEM to provide clarity in their original EIA on the structure
and relationship between Xolco and the communities and the resultant benefit
to the communities. TEM did not do so, contributing to the revocation of its
mining right in 2011. The scoping report of 2015 makes no attempt to rectify this
omission either.23
In 2015, the ACC and Traditional Authority learnt that the agreement with Keysha
had been superseded by a new share agreement with Blue Bantry Investments
255, which is wholly owned by Xolco, and Mineral Sands Resources (MSR), which
operates the Tormin mine on the West Coast and in which Blue Bantry holds
a 50% share. The directors of MSR include Mark Caruso, the Australian CEO of
MRC, and Zamile Qunya. The CEO of the Thabo Mbeki Foundation, Max Boqwana,
is a director of Blue Bantry. In July 2016, MRC announced it was divesting from
TEM and selling its shares to Keysha Investments.24 MRC’s dis-investment may
have been seen as cause for celebration by some, but a review of the complicated
ownership structures and history around the proposed mine begs deeper
scepticism. Furthermore, as of September 2017, the actual divestment is yet to
take place. MRC’s CEO Mark Caruso and his partner Peter Torre also remain
directors of TEM.
The ownership dynamics around the proposed mine also extend to the realm of
state politics and institutions of traditional leadership. The King of Pondoland,
Mpondombini Sigcau, was deposed by Jacob Zuma in 2011, based on the findings
of the Nhlapo Commission. His Royal House is an obstacle to the proposed
mining and he staunchly defended the right of the Amadiba to say ‘No’ until his
death in 2013. Zuma appointed Zanozuko Sicgau as the new king, although in
2013 the Constitutional Court ruled that Zuma had not followed correct
procedure in appointing him.25 Zanozuko Sigcau has publicly supported the
mining and N2 toll road and in 2013 wrote letters to SANRAL and the TEM’s social
assessment facilitators respectively, expressing his support for the projects.
A member of Zanozuko Sicgau’s council is a director of Xolco and TEM and was
made the sole director of Keysha Investments a month before MRC announced
it was selling its stake in TEM to Keysha. The Amadiba chief, Lunga Baleni,
together with his wife and an Amadiba headman, are Xolco directors. Baleni is
also a director of TEM. He previously opposed the mining in the name of the
Amadiba community he represented, but stated in an affidavit that he had been
approached by Zamile Qunya, who told him that a court challenge to his
chieftaincy would be withdrawn if he secured community support for the
mining.26 He has since tried to shut down the Umgungundlovu iNkosana’s
Council, which has stood firmly against both the mining and the road and has
earned its headwomen, Duduzile Baleni, a threatened existence, as she has
suffered repeated acts of intimidation and apparent threats on her life, starting
with what became known as the ‘Christmas Shootings’ in December 2015. This is
just the surface of the web of companies and directorships occupied by relatives
of state officials, traditional authorities and businesspeople.
The ACC and community members have thus drawn clear links between the
proposed mining and road project, the kingship dispute, and state support for
the project. This attempt at accumulation from above has clashed with deeper
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democratic principles, in which communities like those of Umgungundlovu
would have a right to information and to participate in decision-making about
developments that affect them. The provisions of the new Mining Charter should
therefore be considered in light of these class struggles between a foreign mining
company, an indigenous pro-mining class and a rural community. The Amadiba
case illustrates that, rather than creating a black industrialist class with resources
repossessed from ‘white monopoly capital’ and foreign mining companies, and
from which national development may then spring, the Mining Charter is likely
simply to bring the enemy closer to home and deepen the struggle between a
small domestic class of rapacious accumulators and the majority of workingclass and poor South Africans, especially those who live and depend on land
endowed (or cursed) with precious metals.

DEMOCRACY AND LEGAL CHALLENGES TO THE PROPOSED MINING
In challenging these dynamics related to accumulation and associated top-down
development, a core basis of the legal approach adopted by the Umgungundlovu
community and their lawyers, the Legal Resources Centre and Richard Spoor
Attorneys Inc., has been the assertion of the democratic rights of the community
as embedded in the Constitution and various national laws. Three court
applications deal respectively with the right of communities to access mining
right applications so their views on such proposed mining activities are fully
informed; the right of communities to give formal consent before mining can
proceed; and an attempt by the Mbizana Local Municipality to change the
designation of the proposed mining area in its Spatial Development Framework
(SDF) to support mining activities. A common basis for all three court applications
is the right to consultation and consent by affected communities, thus using the
democratic provisions of the Constitution and other laws relating to land,
development planning and the environment to counter the undemocratic nature
of the attempts to mine at Umgungundlovu.

The right of communities to see a mining application
The first court application is grounded in an assertion of the rights of potentially
affected community members to access full information about activities that
would significantly affect them easily. When the lawyers acting for the iNkosana’s
Council and the ACC initially made a request to the Regional Manager for the
DMR in the Eastern Cape to see TEM’s mining rights application, it was declined
and they were advised to seek access through a PAIA application or to request
the documents from TEM’s representative or its EAP. TEM declined to provide the
documents. As the period for interested and affected parties to make comment
is only 30 days, it was impossible for the community to make a PAIA application,
receive the documents if the application were successful, read them and provide
comment on them within this period; thus the community’s right to fully understand the circumstances affecting them and make informed comment was
undermined. The application was successful, and a redacted version was acquired
from TEM. The community then decided to make an application to the High Court
to obtain a copy of TEM’s mining right application and to declare that affected
communities have a right to access mining right applications on their land. They
argued that sections 10 and 22 of the MPRDA provide community members like
those of Umgungundlovu with the right to comment on and object to the mining
rights application and the right to be consulted by TEM. They stressed that, for
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community members to exercise their right to comment on a mining application,
they need to know its contents, and therefore have the right to access it.27 They
required the following information:

• What is proposed on the community’s land, and when and where the activities
•
•

would occur;
When, where and how the community is likely to be affected by the proposed
mining; and
A detailed plan of how TEM intends the community to benefit from the
proposed mining activities.28

One would expect answers to these basic queries to be readily available to
interested and affected parties, let alone the directly affected communities, in
public documents. However, the community was unable to access this information
without legal intervention. While a redacted version of the application was
produced by TEM after the court case was launched, it opposed the application
for a general declaratory order. The community is currently awaiting a date in
the High Court in Pretoria for the case to be heard.29

Communities’ right to consent
Currently, it appears there is confusion within government and a lack of clarity
as to whether the MPRDA requires the consent of a community before mining
can commence. As such, this means that a mining company can begin operations
even while a community’s appeal against it is in process.30 In September 2016
the Umgungundlovu iNkosana’s Council and the ACC applied to the High Court
requesting refusal to award the mining right without the agreement of the
affected community, which is required in terms of the IPILRA of 1996. They
therefore applied to the High Court for an order preventing the Minister of
Mineral Resources from granting a mining licence on land occupied or owned
under rights granted by IPILRA unless the provisions of IPILRA were met. They
called for the court to declare that, in line with the customary law of
Umgungundlovu, any deprivation of land rights can only take place with the
consent of individual members of the community or substantial consensus of
the affected members of the community. The application thus draws out the
deeply democratic elements of existing customary law of the area as a basis on
which the mining should be rejected. The case will be heard in the Pretoria High
Court in April 2018.

The 2015 Mbizana Spatial Development Framework (SDF)
A third court application challenges an apparent attempt by the Mbizana Local
Municipality to further support mining at Umgungundlovu in a manner that
subverts the expressed opposition of the affected community members and their
democratic right to participate in local government planning. TEM submitted its
new mining rights application in 2015. At the same time, the Mbizana Local
Municipality adopted a Spatial Development Framework (SDF) that amended
the 2009 SDF. The 2009 SDF had designated the area that TEM intended to
mine for conservation and tourism, including agriculture, but the new 2015
version changed the designation of a portion of the same area as a sand mining
area and stated that mining was already taking place there.31 Municipal Spatial
Development Frameworks are developed in terms of the Spatial Planning and
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Land Use Management Act (SPLUMA) of 2013, and their purpose is to consolidate
various development plans and programmes from different government sectors
into a locally relevant framework for development in the municipality. In its
comments on the SDF, the Amadiba Coastal Communities Development
Association (ACCODA), which was established in 2005 as a community trust
to support and coordinate local development in the Amadiba area, argued that
the document and its adoption was illegal because it had placed false information
in a legal document (stating that titanium mining was already taking place in
the area), and because there had been no public consultations on it.32 The SDF’s
promotion of mining on the Wild Coast also contradicts other state planning
documents such as the 2013 Wild Coast Environmental Management Plan and the
Eastern Cape Department of Economic Development, Environmental Affairs and
Tourism’s (DEDEAT) Spatial and Environmental Management Guidelines for the
Wild Coast of the Eastern Cape Province, which asserts that there are ‘no areas
on the Wild Coast where large-scale mining could take place in an environmentally
acceptable manner’.33 In December 2016, the community’s lawyers therefore
applied to the High Court to have the decision by the Mbizana Municipal Council
to designate the area for sand mining set aside, and to reinstate the previous
designation of the area as appropriate for conservation, agriculture and
ecotourism. One of the grounds for the application was the lack of consultation
with the local communities on this decision, even though they have the right to
contribute to the decision-making processes of their municipality.34

DEVELOPMENT FROM BELOW
The combined efforts by community members of Umgungundlovu and their
lawyers to thwart the imposition of mining from above on the basis of transparency,
consent and democracy has created much frustration for state elites. The logic of
intensifying mining as a development panacea means that many state bureaucrats
cannot understand why a community might reject mining. At a press conference
associated with the budget speech given by the Minister of Mineral Resources in
2016, he was asked about the murder of the ACC chairperson and the status of
the mining rights application. Part of his response was:
If the majority do not want mining, it means this government and
everybody should be able to say, ‘Hang on, there is something that we
are not doing correctly here. Why would the majority fail to see a point?’
if there is a point that is going to benefit everybody in the area. Our
people, we believe, are genuine people, they should be able to see that
this mining is going to create jobs for us here, this mining is going to be
able to open other avenues because that is what mining does, in a lot of
places where it has been started. People’s lives get better, and as we say,
a better life for all. Our people should be able to see that.35
Rather than heeding such opposition and appealing to a democratic solution like
denying a right to mine, this logic suggests that, if the majority of an affected
community is opposed to mining, it must be because they are uninformed and do
not grasp their own best interests. The task of the enlightened state is therefore
to help local inhabitants see how beneficial mining would be. This ignores and
dismisses the very rational analysis undertaken by community members, which
concludes that the benefits would be extremely limited while the losses in terms
of livelihoods and social organisation would be drastic.
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The then Premier of the Eastern Cape, Noxolo Kiviet, was less patient, stating at
an outreach meeting in one of the Amadiba villages in 2013 that the Amadiba
‘will have no development because they are against development’.36 In contrast,
the Amadiba remain unrelenting in their fight to defend their land and advance
alternative development options, and to ensure that the South African state
knows this. In April 2017, the CEO of SANRAL, Skhumbuzo Macozoma, attended
a meeting with the community to hear its concerns about the construction of the
N2 toll road through its land. A community member made clear the perceived
link between democracy and development:
What kind of development is it when you act first but only ask questions
and engage later? When we say we need development, we will explain
what roads we need developed.37
A more recent survey of the households that fall within the direct mining
footprint confirms the significant non-monetary benefits to households from
farming, livestock and harvesting from the ocean, which, translated into monetary
value, represent important levels of household income. Another way of illustrating
this value is through food security: in this survey, none of the households
reported missing a meal.38 At the same time, most residents express a desire for
development, as well as jobs.39 In recent years a large number of households
in three of the five Umgungundlovu villages have sold significant amounts of
surplus sweet potatoes and amadumbes* to the market.40 The mining operation
would significantly harm these current livelihood activities and replace with
them with extremely limited benefits. These realities therefore pose a further
question: if development, and jobs, are still desired by communities like those
of Umgungundlovu, can these realities form a basis for such development?
Development aspirations outlined by the community and daily practical actions
provide an affirmative answer.
At the same meeting in 2013, when the then Premier of the Eastern Cape asserted
that the communities were against development, anti-mining activists handed
over a document to the premier stating their development desires. It included
improved access roads, electricity, piped water, and support for agriculture,
tourism and small-scale fishing businesses.41 A declaration developed at the
Komkhulu meeting place in February 2016 also asserted the following: ‘The
Umgungundlovu community demands that it be supported in implementing its
own development plans according to our own chosen processes and building
our own institutions.’42
Community members have also undertaken spontaneous yet sustained actions
in their daily lives to defend their soil and show they already possess solutions
to their developmental challenges. They have extended some of their existing
practices and fused them into practices of resistance.
In Sigidi, the northernmost village of Umgungundlovu, community members say
that, as part of justifying the mining and the road, members of government and
mining and N2 supporters have publicly advanced the narrative that the people
of Umgungundlovu are so poor they do not even have the resources to work
the vast amounts of land lying idle in their villages, and hence are badly in need
of the development that mining would bring. Historically, community members
have objected to being labelled as poor and have called the alleged under-use
of land a myth; nonetheless, villagers in Sigidi decided to increase land use

34

The Umgungundlovu
community demands
that it be supported in
implementing its own
development plans
according to our own
chosen processes and
building our own
institutions.

* Also known as yam.

actively through agriculture to further counter such narratives and defend their
land.
This has taken two forms. The first was an increase in the amount of land farmed
in the village. Although land was always used for agriculture as a basis for survival,
even more land has now been ploughed and planted with sweet potatoes and
amadumbes, which are then sold to buyers who collect the harvests by truck and
deliver them to markets in Bizana and Durban.43

In this sense, the Sigidi
villagers have deployed
agriculture as a tactic of
resistance, giving literal
expression to the notion
‘Resistance is Fertile’.

The defence of historical agricultural practices and their current expansion in
response to both threats and opportunities is deployed quite openly in community
struggles and declarations. According to one Sigidi villager, ‘The way I’m being
involved to fight against mining is to occupy the land and use the land as much
as possible.’44 At the April meeting with SANRAL, the CEO also received a defiant
offer of hospitality:
Don’t say we are starving. We have never come as poor beggars to your
house and asked for anything. We grow our own food. We plant sweet
potatoes, we plant amadumbes. We are not hungry. If you want, we could
dish up for you now. We can dish up for you now! 45
The second was the extension of the village’s cattle grazing to a wider reach of
land. At a village meeting it was decided that a fence needed to be built between
the village and the grass-covered dunes that, if the miners had their way, would
one day be mined. After the Department of Agriculture was approached for
support, to no avail, fence poles were cut from the forest and households each
contributed an amount toward the purchase of fencing wire. Villagers constructed
the fence from the southern border of the village at the Mphahlana River all the
way to the northern boundary, where a deep gorge lined with indigenous forest
opens out into a wide estuary that spills the contents of the Mzamba River into
the Indian Ocean. The village itself is now emptied of grazing cattle during the
day, but remains filled with the buzz of sweet potato harvesting, busy chickens,
and villagers going about their daily activities. The cattle spend their days grazing
along the dunes and, as the sun sets, they walk to the gate in the fence, where
they wait for their owners to fetch them and herd them back to their kraals in
what has become their daily ritual.46
In this sense, the Sigidi villagers have deployed agriculture as a tactic of resistance,
giving literal expression to the notion ‘Resistance is Fertile’. Measures like these
represent a particular form of defiance against the plans of a fledgling business
class and state elite that, to them, has long severed itself from their humble desires:
to keep their land, to decide what to do with it, and to be assisted in a democratic
approach to development that seeks to build on that land, rather than destroy it.

LESSONS
This article has shown how attempts to mine at Umgungundlovu should be
situated in a context of accumulation from above and the consequent efforts by
state functionaries, a mining company and its networks, and local elites to subvert
democracy to see mining take place. The community and its lawyers have,
however, challenged the proposed mining on the basis of democracy through the
provisions of the Constitution and various national laws. Community members
have also made a strong link between democracy and development, grounded in
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their daily practices related to land and agriculture. This suggests the further
conceptualisation of no-go areas for mining that links environmental concerns
with social considerations about the consent of those who would be directly
affected. It therefore suggests that, where there are minerals that could
economically be mined, there may be alternative options to mining that would
optimise benefits for local communities. Recognising these alternatives and
their benefits, however, requires a particular democratic approach to development
on the part of the state that, firstly, takes communities’ existing conditions
seriously and listens to what they need and desire, and, secondly, respects
communities’ capacity to decide what is best for them and to participate in
decision-making that affects them. Thirdly, this article has shown how the
subversion of these recommendations occurs not only because of ignorance on
the part of the state, but also because of the concrete interests that are vested
in mining as an accumulation project. As such, opening up the democratic space
requires more than just enlightened action from the state, but organised pressure
from below as well. Enshrining the right to consent for communities in relation
to mining could create interesting pathways to addressing social and economic
challenges, supported by the state, that look beyond mining as the panacea for
optimising developmental benefits to communities.
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INTRODUCTION
‘Around a third of South Africa’s population lives in rural areas.’2 Many are the
country’s most vulnerable. Living all too often precarious existences, these South
Africans are ‘excluded from, and unable to get information about, the lucrative
mining deals taking place on their mineral-rich land’.3 The rural setting is largely
defined by the history of the former homelands, also known as Bantustans. The
establishment of the homelands in 1951 was a continuation and perpetuation
of the colonial laws that dispossessed the black majority from its ancestral land
and locked it into tribal reserves. A result of the 1913 Natives Land Act, among
others, was the 7% of separate land set aside for the black majority, followed
by the Native Trust and Land Act of 1936, which increased the allocation to 13%;
subsequently, these reserves were formulated into tribal boundaries called
homelands by the Bantu Authorities Act of 1951 under the apartheid regime.
These laws affected the balance of power in black communities that were locked
into tribal identities, with complacent chiefs rewarded by the regime with the
role of sole voice of the people under their jurisdiction.
In his writings in 1962 about Bantustans, Albert Luthuli asserted:
Inside this closed world there is no hint, not even the remotest suggestion
of democratic rule. There is provision only for the march back to tribalism
– but in a far more dictatorial form than Shaka dreamed of. The modes
of government proposed are a caricature. They are neither democratic
nor African. The Act makes our chiefs, quite straightforwardly and
simply, into minor puppets of the Big Dictator. They are answerable to
him and to him only, never to their people.
Subsequent to Luthuli’s writings, the 1960s saw the discovery of large deposits
of platinum in the Transvaal province, an area the apartheid government termed
the Platinum Belt. (Also encompassed by the Platinum Belt and the Transvaal
province is the former Lebowa homelands, which mostly comprises Laka wa
Mapela people.) With the advent of platinum discovery, large-scale mining
projects increasingly moved to these remote areas in the scrabble for mineral
resources. Today, in pursuit of minerals, mining companies ‘continue to have an
adverse impact on the local communities and indigenous peoples who inhabit
these areas’.4 This lucrative mining business is ‘taking place in the face of
traditional communities residing in communal lands governed by customary
law’.5 The ‘sole voice’ of the chiefs is therefore co-opted in the interest of capital,
depriving mine-affected communities in rural areas of their consent to mining
prospecting and development on their land, due to lack of consultation and
proper presentation. Lastly, the new dispensation has failed to mitigate the
impact both legislatively and politically.
The mine-affected communities across South Africa, which have seen a proliferation of mining projects along the Platinum Belt, ‘suffer the severe impacts of
mining without having granted consent’,6 resulting in environmental degradation,
involuntary relocation and bogus compensation for resettlement, disturbed
livelihoods and loss of ploughing fields. At the heart of this suffering is a lack of
transparent consultation methods, which goes unchallenged by mining companies
who want simply to ‘tick a box’ under the requirement of consultation in the
event of being granted a mining licence.
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Arguably, the severe impact of mining may only be mitigated through provision
for communities to have the right of consent to mining, including the terms of
their relocation, prior to the awarding of a mining right. For consent to be
meaningful, therefore, it must be required after full information is provided and
must be free of coercion, including ‘the coercion that comes with the commencement of mining activities’.7
As a case study, Motlhotlho community, about 45 km north of Mokopane in
Limpopo, in the former Lebowa Bantustan, will be explored to understand how it
‘resisted over a decade forced removals by Mogalakwena Platinum Mine’.8 The
community’s activism highlights its reaction not only to perceived environmental
impacts but to the lack of representation and participation in decisions concerning
its development path, lack of monetary compensation, and distrust of the mining
company and local authorities.
Today, some residents have agreed under pressure to move away, and the rest
of the people of Motlhotlho remain at loggerheads with the mine as its waste
dumps creep closer to their homes. The fact that their plight has not received
sufficient attention despite the egregiousness of their circumstances highlights
the importance of fair negotiations, the negative social and economic impacts
that mining brings, and the inadequacy of agreements pursued after mining has
already commenced.
Furthermore, the Motlhotlho community ‘faces land tenure insecurity because of
past injustices, which saw black communities ripped from their land wherever
mining was to occur’.9 Given this history, section 25(6) of the Constitution requires
legislation to provide tenure security for those whose tenure is insecure due to
past racially discriminatory laws or practices. In this context, for Motlhotlho, the
IPILRA of 1996 is this legislation, which provides as follows:
Subject to the provisions of subsection (4), and the provisions of the
Expropriation Act, 1975 (Act No. 63 of 1975), or any other law which
provides for the expropriation of land or rights in land, no person may be
deprived of any informal right to land without his or her consent.
Importantly, this case study establishes the principle that consent on a piecemeal,
individualistic basis is insufficient. It is clear from Motlhotlho that no members
of the community were ‘forcibly removed’ from their homes, and so it may be
argued that all persons who relocated ‘consented’ to their relocation. But this is
clearly inaccurate as agreement to relocate was generated through immense
pressure, including the loss of agricultural land, social disarticulation through the
relocation of neighbours, etc. This argument is also rejected by the International
Finance Corporation’s Performance Standard 5 on Land Acquisition and Involuntary
Resettlement, which provides that:
Resettlement is considered involuntary when affected persons or communities do not have the right to refuse land acquisition or restrictions on
land use that result in physical or economic displacement.
If the principle of IPILRA had been implemented and embraced during the
application of mining rights, the Motlhotlho community would likely be in a vastly
improved position. If the Mogalakwena Platinum Mine had sought, through
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consultation and negotiation, to win the free and informed consent of this
community prior to mining on its land, many of the challenges could have
been addressed.

INTERROGATING CONSENT THROUGH THE LENS OF
RURAL STRUGGLE
Under colonial and apartheid laws, the residents of Bantustans were subjected
to land laws that left them vulnerable to forceful removal. The tenure of the
people residing in the areas was threatened by policies that gave minority
individuals power over the majority without being held accountable. Therefore,
the powers exercised by chiefs were not only over the people residing in their
jurisdiction, but were deeply entrenched in property and land, controlling and
determining the usage of land, occupation and inheritance in the interest of the
white minority, capital and patriarchy.
South Africa’s transition from the apartheid regime to democracy made promises
to previously disadvantaged citizens that their rights and values would be
respected and enshrined in the Constitution of South Africa. To what extent has
this worked?
To contrast how deplorably a community is treated, one has to convey their
plight in conjunction with legislation and guidelines. For consent, permission for
something to happen or agreement to do something, one has to understand it in
relation to security of tenure and customary laws governing the former Bantustans.
Arguably, one could say that the two concepts are completely separate. However,
IPILRA can be an overarching paradigm if one sees the requirement of consent
outlined under IPILRA and connects it to security of tenure.
Since the dawn of democracy, a spate of laws and policies has introduced
increasingly serious threats to the property and citizenship rights of the 18 million
South Africans living in these areas. These laws and policies propose transferring
ownership and control of land and natural resources in the former homelands to
traditional leaders. This would entrench the dispossession of ordinary people
and bolster unaccountable and opaque mining deals. Ironically, much of South
Africa’s platinum is concentrated in the former homelands, the poorest parts of
South Africa. There are numerous examples of rural people losing their homes,
fields and grazing land without consultation, let alone their consent. Deals
involving hundreds of millions of rands are shrouded in secrecy. The funds they
generate are ‘seldom, if ever, audited, as required by the oversight provisions of
laws that bolster the status of traditional leaders’.10 Although these laws still say
that compliance with the provision is mandatory, there are insufficient mechanism
provisions put in place to mitigate the consequences for culprits who fail to meet
the requirements which then tie communities to litigate.
Over the past two years, it has become clear that the primary focus of NGOs
working with these remote communities was to put them on the risk radar of
companies practising or planning mining on and under the communal land of
South Africa’s former homelands. Communities, with standing legal status, need
to shift their own status from the ‘tick-box’ category of any compliance to the
category of real and assessed financial, market and reputational risk that
companies monitor and seek to ameliorate. The dichotomy here is that NGOs are
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sometimes accommodating to the hegemony and seek to mitigate damages,
rather than to oppose mining and assist communities to exist autonomously.
For mining companies to secure and retain a mining licence, there are required
levels of community consultation accorded by several laws. But to consent, ‘to
have the right to say yes or no, there must be a mandatory requirement for free,
prior and informed consent’.11 Communities are not informed of channels through
which they can pursue a right to say no; this remains a haul.
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Both consultation and consent should lead at the very least to an offer of
compensation for the dislocation caused by mining. The calculation of compensation is skewed towards mining companies because they operate in a capitalist
society where value is related to open-market prices. Communities need to reset
the valuation of their land, lives and lifestyles to better reflect their actual worth
within a traditional context. To prevent the nexus of elite interests that has robbed
mine-hosting communities of their rights to security, consultation and benefit,
IPILRA could be a suitable mechanism to protect communities.

HOW JUST ARE THE LAWS?
These laws that have been in existence since the dawn of democracy have bad
features with serious consequences. The laws change the balance of power and
allow claims to be made by mining houses and chiefs, who then get away with
unethical behaviour. These laws should be opposed because of their content, but
more so because of this shift in the balance of power, which paves the way for
unlawfulness. In her writings reflecting on ‘litigations between corporations and
poor communities’,12 Koketso Moeti avers:
Big corporations are using the courts – a tool to which we sometimes
turn to protect rights – to bankrupt activists opposing their operations.
This is an abuse of the legal system and a dangerous suppression of rights.
One cannot judge the laws just by the checks and balances. Mining companies at
times manipulate the law in such a way that communities become embroiled in
litigation but the court cases are potentially founded on a flimsy legal basis.
It is not simply that the laws are bad, but that they cause this shift in the balance
of power, that is so dangerous. However, an amendment to the law would not
necessarily change deeply embedded practices. There is a systematic nonimplementation of the law that benefits an elite pact between the chiefs and
certain senior people in government. Furthermore, people in the mine-affected
communities have been ‘sidelined in the process of law-making’.13
There are two fundamental issues:

• A need to beef up the law (IPILRA) in relation to consultation and consent; this
•

is about who represents whom. International principle holds that there must
be prior informed consent. This is missing.
The ‘tribal boundaries and how they lock people into identities and give chiefs
the right to speak on their behalf’.14 The chiefs claim it is consultative – but
these are really arrangements that cut out all possibilities for consent and
consultation.
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REGULATORY CONTEXT OF CONSENT IN THE FORMER BANTUSTANS
Section 25(6) of the South African Constitution states that:
A person or community whose tenure of land is legally insecure as a
result of past racially discriminatory laws or practices is entitled, to the
extent provided by an Act of Parliament, either to tenure which is legally
secure to comparable redress.
Subsection 9 of section 25 affirms: ‘Parliament must enact legislation referred to
in subsection 6.’
The Government policy since 1994 recognised inhabitants of former
homelands as rightful owners of the land they occupy, irrespective of
how the ownership of such land may be reflected in the Deeds Registry.
(State Land Lease and Disposal Policy, 2013)
In 1996, Parliament passed the IPILRA to give effect to section 25(6) and (9) of
the Constitution. IPILRA was intended to be ‘a temporary law that would work
like a safety net by protecting people against the deprivation of their land rights
until a more detailed permanent law could be passed to strengthen people’s
rights’.15
It is 2017, and communities are still awaiting the detailed permanent law.
The failure ‘to secure the property rights of previously disadvantaged communities
shows a clear policy gap between citizens’ individual and communal rights
to land as per the Constitution’16 and the attitude and practice of the state and
mining companies in relation to such rights. In the mineral-rich areas of the
former Bantustans, this has had dire consequences for mine-hosting communities
across the country who struggle to say no to mining, often escalating into violent
protest and conflict.
Mining takes place at the intersection of several laws, regulations and policies
that seek on the one hand to eliminate the legacies of apartheid, ensure that
poor communities can protect their rights and benefit from mining, and on the
other to ensure that the mining industry is and remains attractive to investors,
most of whom come from abroad.
In part to address the inequitable access to mineral wealth that inevitably flowed
from South Africa’s racial inequality in relation to land ownership, the MPRDA
established that ‘mineral resources are the common heritage of all South Africans
and the state is the custodian thereof’.17 As part of its custodial role, the state is
tasked with granting mining licences to applicants. This further removes power
from communities directly impacted by mining.
When one takes a closer look into mining deals and the awarding of mining
licences in the former Bantustans, it becomes clear that mining undermines a
vast number of land rights held by people. It is not surprising that the lack of
consultation and the absence of consent from the people living on mineral-rich
land in almost all mining deals has led to consistently high levels of turmoil
between government, mining companies and mine-hosting communities. The
lack of legislation setting out the requirements for consultation and consent
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leaves a large number of people living on mineral-rich land deprived of the rights
to their land and livelihoods. This exacerbates the structural vulnerability and
levels of poverty to which they are subjected.
The situation is made worse by the fact that mining in South Africa predominantly
affects ‘traditional communities’ under the leadership of traditional leaders.
Legislation regulating traditional leadership in South Africa (the Traditional
Leadership and Governance Framework Act) centralises the power of chiefs
while including few of the customary checks on their powers. Proposed legislation,
the Traditional Khoi-San Leadership Bill (TKLB), threatens to make this even
worse. There are four unpalatable issues about the proposed TKLB and mining.

• The TKLB does not say anywhere that Traditional Councils must consult
•

•

That phrase – ‘any other
person’ – was added at
the very last moment.
It means a chief can sign
a deal with a company
to mine on land without
asking communities – or
even telling them.

communities or landowners about decisions that might affect them.
Traditional Councils must keep proper records about the money they manage
on communities’ behalf and they must hold a public meeting at least ‘once a
year’ to report back on their ‘activities and finances’. They must report what
they have done with the money under their control. However, the TKLB does
not say what must happen if Traditional Councils don’t do what they are
supposed to do. It promises rights to ordinary people, but no means by which
to enforce them.
Clause 24 gives Traditional Councils the right to make deals with municipalities,
government departments and ‘any other person, body or institution’.

That phrase – ‘any other person’ – was added at the very last moment. It means
a chief can sign a deal with a company to mine on land without asking communities
– or even telling them.
Clause 24 does say that such deals must be ‘beneficial to the community’. But it
says that the premier, and not the people, must decide what is beneficial. The Bill
does not give ordinary people – the people who own or live on the land – any
right to say no, or even to be consulted about deals the Traditional Council makes.
The TKLB recognises traditional communities and says they must be under a
traditional leader. But the only accountability built into the law is upwards from
the Traditional Council to the province and the government. Their right to
accountability will be even less under the TKLB than it is under the present law. If
it goes through as it is, chiefs and Traditional Councils will not have to consult
communities, the people who own and live on the land, about decisions that
could change their lives.
Traditional leaders increasingly fail to consult their constituencies when entering
into mining deals or making mining-related decisions, with the result that ‘chiefs
are increasingly controlling the interactions between mining corporations and
the traditional communities they formally represent. It is far easier for mining
companies to talk to a single chief than the thousands of rural people who are
affected by each mining development’.18
The combined effect of these circumstances is that some of the biggest
challenges that exist for communities directly affected by mining are the relatively
low levels of benefits they receive from mining, the limited revenue-sharing
mechanisms and the lack of transparent beneficial ownership. Moreover, they are
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frequently excluded from decision-making and participation when it comes to
mining on their land. An overriding concern in relation to mining is the state’s
inability or unwillingness to act efficiently at processing applications, enforcing
breaches and putting the needs of mine-hosting communities first.
The MPRDA fails expressly to require community consent, and it is vague on
what SLPs must provide. There is also a failure to require community consultation
in developing SLPs. The DMR does little, if anything, to enforce what is on paper.
IPILRA might not solve all the challenges that the mining sector and miningaffected communities face, but it is an important and under-utilised piece of
legislation that provides a means to tackle various land-related challenges
through mandated consultation and, more importantly, consent from the people
who will be most directly affected by mining.
The importance of IPILRA in relation to mining and the protection of members
of mine-hosting communities is that it provides for community members to be
treated as the co-owners of the land, even though the formal legal ownership of
the land in question may be held by the state.

THE TALE OF MOTLHOTLHO
With mine dumps in their backyards, no fields to cultivate, and dust from the
mine a daily reality, the community of Motlhotlho continues, ten years after the
decision to mine its land was taken, to live a miserable existence sustained only
by food vouchers.
A group of individuals bought land in Motlhotlho in 1913, the same year in which
the Natives Land Act was promulgated. They were able to exploit a loophole in
the law to make the communal purchase, but their land was listed in the name of
Kgoshi, a Sepedi word for a chief, and it was held in trust because the Land Act
restricted black individuals from land ownership.
In the early 1950s, there was an underground mining operation on the southern
part of the Motlhotlho land, but it was forced to shut down after a storm flooded
a local river.
For years, the remnants of the mine were of interest mainly to children. ‘Growing
up in the late 50s, on our way from school, we used to swim in the flooded pits,’
recalls Lucas Setseti, an elder of the community.

Lack of consultation
Some four decades later, Kgoshigadi Atalia Langa, mother of incumbent Kgoshi
David Langa, entered into a lease agreement with Anglo American Platinum
for the Mogalakwena mine. A not-for-profit company was established under
Section 21 of the Companies Act in about 1998 as a legal entity that would
represent the community and could enter into agreements with the mine on the
community’s behalf regarding relocation. Though this structure purported to act
for the community, there were no formal mechanisms to ensure accountability to
community members. Instead:
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• Members of the community felt that the directors of the company could have
•

been influenced by monthly stipends paid to them by the mine; and
The directors failed to report back about the decisions they were making and
the agreements they were signing.

Though negotiations about resettlement started between the Section 21 company
and the mine in 1998, other community members claim to have had their first
consultation only in 2002, when they were given the impression that relocation
was inevitable.
‘On the day of the meeting, the moderator failed to listen to our concerns,’ Lucas
Setseti said in an interview. Responsibility for community consultation was assigned
to a structure that was arguably unable fairly and transparently to reflect the
views shared by other members of the community.

Dispossession, resistance and the failures of redress
In about 2006, Kgoshi Langa, Indunas (headmen) and the Section 21 company
spoke to the mine, again excluding the community, about opening a third pit.
When the Motlhotlho community tried to talk to the mine directly, they were told
that their lawyer had negotiated on their behalf.
Setseti said they were told that Advocate Seth Nthai had been appointed to
represent their community in talks with the mine. Though Nthai was appointed
to speak for the people, the mine paid his bill. This came as a surprise to the
Motlhotlho residents, Setseti said, because they did not know they had a lawyer.
Under these circumstances, the community became more sceptical when they
learnt from previously relocated members of the community about agreements
that were negotiated by the same advocate.
In an unrelated matter, Nthai was later struck from the roll of advocates and
barred from further legal practice on the grounds that he was found to have
solicited a bribe from legal opponents while representing the South African
government in international arbitration.
Factors adding to community resistance to this relocation agreement were:

• This compensation was limited to the physical loss of houses, but ignored
•
•

social and cultural impacts;
The houses offered would have been too small and of poor quality; and
The mine failed to ensure alternative agricultural land.

The group that had refused the first offer of relocation continued to resist being
moved and came under increasing pressure as the mine dumps from the third pit
started to encroach on their land.
The last opponents of the forced move tried everything they could to protect
their land, but in the end the mine crushed their resistance.
‘I started working in my fields in the face of mining machines. And other members
joined me in the field as an act of opposition. The machines rolled closer, we
refused to move. The mine called the police and we were arrested on charges of
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trespassing. After being held for more than a week, we found that the mine’s
works had continued to expand in our absence,’ recalls Setseti. Eventually, the
vast majority of the community’s fields were lost under the dumps.
For these residents, the ‘consent’ that the mine acted upon could be equated
to forced removal because the mine dumps were now only metres away from
their houses, and the fields that sustained them had been obliterated. In these
circumstances, some of the community members agreed to relocate to a township being developed by the mine. Others continued to resist.
In 2012, as the dumps advanced closer and closer to their homes, the last 153
households acknowledged that resistance was futile and agreed to negotiate.
In terms of the eventual agreement, the remaining households were afforded
two options:

• Relocation to the township on improved terms; or
• Relocation to a new township to be established with sufficient agricultural
land.
Though it is now four years since they agreed to move, the struggle is still not over
for the households who chose to relocate to the township with agricultural land.
Firstly, having lost their main source of income, their ploughing fields were taken
over for mining activities and they have made several attempts to win compensation from the mine. In what the mine called a ‘monthly hardship or inconvenience
allowance’, it agreed to the basic supply of food to each remaining household for
each month beyond the anticipated 15-month township establishment period.
Remaining households receive a food voucher worth R1 000 every month to
purchase food from a designated service provider. The community’s contention
is that a portion of these vouchers should be paid in cash to meet various medical
and travelling commitments. The mine has not accepted this request. The fact
that the mine’s preferred method of compensation does not meet the needs of
the community has caused a stalemate between the two stakeholders.
Secondly, the Department of Rural Development and Land Reform took years to
register the Phomolong Community Property Association (CPA), established to
hold the new land won by individuals who had been relocated by the Mogalakwena
Platinum Mine. This meant that the community’s new land was only registered in
the CPA’s name four years after the agreement was signed.
Thirdly, neighbouring farmers, supported by AfriForum, objected to a new
township on the CPA’s new farm. That process is still not completed, which has
prevented the members of the CPA from relocating.
Ultimately, it seems logical to conclude that the community is being forcibly
removed because this resettlement is involuntary: this community agreed to
relocate only because of immense pressure, including the loss of agricultural
land, social disarticulation through the relocation of neighbours, and other
factors including issues of security and isolation. The impact of mining is severe
on mine-hosting communities like Motlhotlho. If communities were to enter into
consultations required by the MPRDA with the right to withhold consent to mining,
they would be in a position to demand better terms than they have received so far.
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CONCLUSION
If the Mogalakwena Platinum Mine had sought, through consultation and
negotiation, to win the free and informed consent of this community prior to
mining on their land, many of the challenges they suffer could have been addressed.
Though some residents have agreed under pressure to move away, the rest of the
people remain at loggerheads with the mine as its waste dumps creep closer to
their homes. The fact that their plight has not received sufficient attention, despite
their desperate circumstances, highlights the importance of fair negotiations, the
negative social and economic impacts that mining brings, and the inadequacy of
agreements pursued after mining has already commenced.
The right to consent should be given a meaning for communities, using Motlhotlho
as a case study – as the plight of the community has been largely ignored. The
Motlhotlho case demonstrates how the right to consent cannot be examined
superficially, as this obscures injustices taking place in communities. Communities
have a right to security of tenure, as enshrined within the Constitution, and as laid
out within the framework of IPILRA.
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Platinum mining in South Africa occurs on communal land occupied by some of
the most impoverished rural communities. In an attempt to redress the past
injustices of the colonial and apartheid regimes – particularly the historical
exclusion and exploitation of the black population – the post-apartheid state has
introduced some radical policy measures to regulate and transform the mining
industry. Emerging research has revealed that, despite these policy reforms,
there have been limited benefits to ordinary rural residents. Some communities
have received some mining revenues, but these benefits are controlled by local
traditional authorities (chiefs) who tend to lack transparency and accountability.
However, there has been limited empirical focus on how ordinary rural citizens,
especially the youth on the platinum belt (where platinum ore is extracted),
imagine mining-led development in the context of the rapid social and economic
shifts ushered in by rural-based mining expansion. This contribution seeks to
narrow this empirical gap. We draw on detailed ethnographic research conducted
in the Bafokeng and Bakgatla-ba-Kgafela traditional authority areas in the North
West province to present an experiential account of the daily struggles of the
youth on the platinum belt. We demonstrate how platinum mining has not only
exacerbated inequality, but also marginalised young people, polarised local
development priorities and intensified resistance to mining and traditional
authorities.

INTRODUCTION: CHIEFS AND DISTRIBUTIVE POLITICS
Distributive conflict over land and natural resources has intensified in recent
years in many regions in Africa. This conflict mainly revolves around the somewhat anomalous power the chiefs tend to enjoy in many parts of postcolonial
Africa. How the chiefs have come to enjoy this power has been the subject
of scholarly debates in recent years, with several empirical and theoretical
arguments being advanced. For the sake of the scope of the current analysis, we
shall summarise two of these lines of reasoning.
The first argument is that many postcolonial states in Africa are inadequately
equipped institutionally to restrain the power of chiefs effectively, since these
national governments have inherited the enormously powerful traditional
political authorities who were significantly empowered by the colonial state.4
This argument posits that politicians at local and national levels tend to devolve
powers over rural land and landed resources to traditional authorities (chiefs)
because chiefs play a significant role in delivering votes during elections in the
rural peripheries where the national political parties cannot easily establish
influence and control. Baldwin,5 for instance, finds it rather ‘puzzling’ that postindependence states in sub-Saharan Africa continue to devolve the important
role of distribution of land rights to local chiefs since ‘land is the critical resource
for the majority of citizens’ livelihoods’.6 This scholar is of the view that the state
should attach importance to this resource.
Secondly, the resurgence of chieftaincy in Africa is traced to the emergent
role of traditional leaders as ‘community trustees’,7 development agents, and
custodians of communal land and natural resources. It has been argued that the
chiefs, as custodians of African tradition and communal values, are critical
development agents since they hold communities together and promote social
cohesion and social capital, which are essential ingredients for collective action
and development.8 Woolcock argues, ‘In the … absence of … “social capital” …
[the] seemingly obvious opportunities for mutually beneficial collective action
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are squandered’.9 Broadly defined, social capital refers to ‘the norms and networks
facilitating collective action for mutual benefit’.10 In this vein, chiefs are held as
the essential ‘social glue’, without which development cannot materialise,
because in Africa the concept of ‘community’ is often attached to ‘tradition’.11

Even in the few instances
where communities
have received some from
mining, these benefits
have been controlled by
local authorities.

These arguments are crucial as a background to analysing and understanding the
ever-growing gap between mineral wealth and community development in South
Africa. Emerging research has revealed that, despite these policy reforms, there
have been limited benefits to ordinary rural residents. Even in the few instances
where communities have received some revenues from mining, these benefits
have been controlled by local traditional authorities (chiefs) who tend to lack
transparency and accountability.12 However, there has been limited empirical
focus on how ordinary rural residents who live in the rural villages that occupy
the platinum-rich land – particularly the youth – imagine their development in the
context of the social and economic shifts that come with rural-based mining
expansion. We attempt to narrow this gap, in this contribution, through a detailed
empirical analysis of rural youth struggles over the distribution of mining revenues
in South Africa’s platinum belt.
We draw on detailed ethnographic research conducted in the Bafokeng and
Bakgatla-ba-Kgafela traditional authority areas in the North West province to
present an empirical account of the daily struggles of the youth. We demonstrate
how platinum mining has not only exacerbated inequality, but also produced
marginalisation of young people, polarised local development priorities and
intensified conflict and poverty. Thus, we question whether this antinomy of
wealth and poverty is mainly a direct consequence of the devolution of the task
of distribution of mineral wealth to local chiefs. As such, we draw on these
findings to argue that, despite some observed benefits, the interface of resource
wealth and community development is fraught with poor local participation, elite
capture, grassroots anger, and tensions over the distribution of mineral wealth.

PLATINUM, THE STATE AND LOCAL CHIEFS
South Africa holds more than 80% of the world’s known platinum reserves, thanks
to the Bushveld Igneous Complex (BIC), an enormous igneous rock formation
that holds significant quantities of platinum group metals (PGMs) including
platinum, palladium and a range of other minerals. It is on this vast stretch of
platinum-rich land, loosely called the ‘platinum belt’, that South Africa’s huge
mining operations are located. Unlike the erstwhile gold industry, which largely
thrived under segregationist and apartheid policies and the exclusion of Africans
from the mainstream mineral economy (and reduced many to a cheap labour
force), the platinum industry’s expansion over the past two decades has occurred
in an era of a radical mineral policy shift in the post-1994 democratic era. The
African National Congress (ANC) government has, since the early 2000s, passed
legislation that sought to address the racialised historical inequalities in the
minerals sector. The mission at the core of the post-apartheid mineral policy
reform was to address ‘the historical racial exclusion of Africans from mineownership structures, and the relationships between the mining companies and
local communities’.13 In 2004, the MPRDA of 2002 came into effect. Through this
legislation, the state nationalised all mineral resources and introduced a slew of
regulations into the mining industry, including the mining licences, the Mining
Charter of 2002 (revised in 2010 and 2017), and the social and labour plans.
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The primary objective of South Africa’s post-apartheid mineral policy has been
to ensure that the most impoverished black communities who occupy and own
the land on which platinum is mined benefit from their mineral wealth. To ensure
this, the state has strengthened the role of traditional leaders and, based on an
erroneous view that they are the legitimate representatives of rural communities
and custodians of communal land, established their de facto control over mineral
wealth-engendered community development. Using this power, several chiefs
have entered into many contracts with mining companies on behalf of, but with
limited or no consultation with, rural residents – their ‘subjects’. Yet, contrary to
the vision contemplated by the post-apartheid mineral policy, many analysts
reveal that the benefits of mining are yet to be realised by ordinary residents on
the platinum belt. The youth have been one of the biggest casualties of chiefengendered development. Yet the way in which this social category has been
impacted by mining has seldom been explored.
In the following sections, we attempt to address this omission by detailing our
findings on the daily struggles and experiences of the youth. These findings are
drawn from in-depth interviews and observational material to unpack how
mining expansion is experienced by ordinary young people in the impoverished
villages of the North West province. Primarily, we focus on distributive claims
(claims over mining benefits) by young people, including their dreams, disappointments and perceptions about the models adopted by traditional authorities to
distribute revenues and other mining benefits at the local level.

MINING RICHES OF THE RURAL POOR
Until very recently, analysists have repeatedly lauded the post-1994 inclusion of
rural communities (often referred to as ‘traditional communities’) as shareholders
(equity partners) and recipients of royalties and other revenues in platinum
mining. This is primarily because some local chiefs, particularly the chiefs of the
Bafokeng and Bakgatla communities in the North West, took significant steps to
convince the world that traditional authorities can successfully utilise the ‘tribal’
identity not only to venture into the modern business landscape, but also to
champion local economic development. These chiefs have signed complex deals
and contracts with mining companies on behalf of local communities, formed
holding companies under the names of their ‘tribes’, and built schools, clinics,
sports stadia, tarred roads and shopping complexes in selected communities.
However, the persistence of the poverty and vulnerability of ordinary villagers in
these communities raises serious questions, including: If platinum generates
wealth for local communities, how does such wealth get distributed, and who
decides how it should be distributed? Therefore, an ethnographic account focusing
on one of the least-examined social categories – the youth – is warranted,
particularly against the background of persistent rural poverty and youth
unemployment in South Africa.
The Bafokeng community, now rebranded as the Royal Bafokeng Nation (RBN),
is – so far – a leading traditional community in South Africa in terms of corporate
strides and chief-engendered control over mineral wealth, with its neighbour, the
Bakgatla-Ba-Kgafela (also called Bakgatla-baga-Kgafela) community, following
suit. As already indicated, it is beneath the land of these traditional communities
that the richly endowed platiniferous Merenskey Reef occurs – in the former
Bophuthatswana Bantustan,14 now part of South Africa’s North West Province. In
terms of post-apartheid South African government demarcations, the RBN and
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Bakgatla communities fall under the jurisdiction of the Rustenburg Local
Municipality (RLM) and Moses Kotane Local Municipality (MKLM) respectively,
which form part of the greater Bojanala Municipality in the North West. Both
communities are Setswana-speaking, with a vibrant history of strong traditional
leadership. Kgosi Nyalala Pilane is the current leader of the Bakgatla-Ba-Kgafela
in South Africa.15 The current leader of the Bafokeng is Kgosi XVI Leruo Tshekedi
Molotlêgi.

These traditional spaces
[community meetings]
constrain the voice of
ordinary people.

Community participation in the Bafokeng and Bakgatla communities is engendered
through indigenous institutions of community governance. The traditional
structures of governance in these two Tswana communities display strong
similarities. At the top echelon of power in both communities sits the Kgosi
(Setswana term for ‘chief’ or ‘king’). Under the Kgosi there are hereditary male
‘headmen’ or sub-chiefs, who automatically occupy the positions vacated by
their fathers. These are called dikgosana (singular: kgosana).

For several years, we have recorded detailed notes during community meetings,
youth gatherings, interviews and group discussions at different villages that fall
under the two traditional authority areas. What has emerged in some of our
observations is that the chiefs in both communities valorise customary spaces as
instruments of engaging with their public. Our finding concurs with other studies
in demonstrating that these traditional spaces constrain the voice of ordinary
people and that mining has not benefited ordinary rural residents.16 This paper
details the voices of young people on the platinum belt. In particular, it examines
their daily experiences of mining in their communities and their involvement in
decisions about the distribution of mineral wealth.

THE KGOTHA-KGOTHE
Interview data reveal how the Kgotha-Kgothe17 and other customary platforms
where traditional leaders engage with the community on crucial issues – including
community development plans, mineral wealth distribution, etc. – have presented
some paradoxes. In the Bafokeng community, for instance, there are traditional
participatory platforms, which include the makgotla (ward meetings), the
Kgotha-Kgothe (the biannual mass meeting) and the Dumela Phokeng platform
(visits by the Kgosi to different villages for occasional public addresses). The
Bakgatla also hold their makgotla in accordance with the 32 dikgoro. In both
communities, the Kgotha-Kgothe is the most dominant decision-making platform.
Indeed, we established that the decisions taken by the Kgosi or the Supreme
Council can be overruled by the Kgotha-Kgothe meeting.
The Kgotha-Kgothe meetings are popularised as a mass assembly, something
of a modern-day Ecclesia, where important decisions affecting the community,
according to custom, are supposed to be taken. So prominent is the KgothaKgothe that the anthropologists John and Jean Comaroff describe it as:
[…] a forum of public oversight: in the long-standing spirit of indigenous
democracy, even the intricate financial manoeuvres of the Bafokeng
money managers […] are presented to this gathering for cross-questioning,
comment, and critique. All of which makes kgotha kgothe, these days,
appear for all the world like a corporate shareholder meeting. In a fairly
literal manner of speaking, of course, it is.18
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Although some scholars have heralded the Kgotha-Kgothe as ‘democracy in
action’ and an archetype of the democratic practice of accountability from
which the ANC government in South Africa should derive some invaluable
lessons,19 the youth in Bafokeng villages expressed general dissatisfaction with
the lack of credibility of these meetings. Local youths were worried that crucial
issues about their development and future in light of the mining economy were
not being given sufficient consideration. For many youth, the Kgotha-Kgothe
was nothing more than a platform to listen to reports from the leaders of
Bafokeng corporate entities – not a space for open deliberation and decisionmaking, as it was intended to be. This finding was echoed by 82%20 of the
interviewees in the Bafokeng villages. One key informant, a former youth leader
in Luka village (a male respondent in his early thirties), explained:
In my view the decision-making body should be the Kgotha-Kgothe – in
terms of giving mandate. That platform [the Kgotha-Kgothe] doesn’t
assist because it is huge and you get people from all over Bafokeng
villages. What happens is that we are addressed by the people, who are
hired by Royal Bafokeng Administration. We listen to what we are told,
and then a few people who have understood what was said start asking
questions. No decisions are made. People are concerned about how it
[the Kgotha-Kgothe] is conducted. It is not serving its purpose. It’s like
going to a party – after being talked to, we eat.21
Evidently, the Bafokeng youth perceived attending the Kgotha-Kgothe as a
fruitless exercise because they saw these meetings as occasions when traditional
leaders illegitimately imposed their authoritarian will over the youth, thereby
silencing their developmental aspirations.22 Given these constraints, many youths
were disillusioned with the use of this platform for engagement with their
leaders. This disillusionment was fuelled by the lack of feedback on issues that
would have been agreed upon, hence one young focus group participant said
that they ‘always asked questions’ in Kgotha-Kgothe meetings to which they
were given no answers. This led to them feeling ignored, an experience that
made it ‘frustrating to do the same thing [attend youth Kgotha-Kgothes] over
and over’ – hence, ‘many of us […] have lost hope’ so ‘either we don’t go there
[Kgotha-Kgothe meetings] or just go there for free transportation, food and to
“make noise”’.23
This frustration was also expressed by respondents in the Bakgatla-Ba-Kgafela
community. The youth in this community felt they were not granted sufficient
space to participate in key decisions about the utilisation of mineral wealth. This
view was expressed by a young (24-year-old) female respondent, among others,
as follows:
In my point of view, the youth in Moruleng [one of the study villages],
their views are marginalised. We are not allowed to play an active role in
most important decisions.24
Commenting on how the Bakgatla leaders engendered community participation
during the Kgotha-Kgothe meetings, another respondent displayed frustration
not only at the ineffective participation of the youth, but also about the lethargic
role of the state:
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One of the tricks that this ‘tribal’ [sic] authority does is that they will use
pensioners when they want a vote for important decisions. What do you
expect from such old people? They will use times convenient to them
where there are no young people who can challenge some of the most
important issues relating to mining, land and the economy of our area. It
is unfortunate. We had a meeting with the Department of Minerals25 and
we were saying to them to what extent are these mining agreements
legal. We got a very funny response from one of the deputy directors.
He said, ‘… but the tribal administration has given us an attendance
register confirming participation of the tribe [sic] and that a resolution
was taken by the tribe in a Kgotha-Kgothe.’ We said to them, look that’s
very interesting, because if the Department can issue a mining licence
based on an attendance register something is very wrong. Because an
attendance register is an attendance register, nothing more, nothing less!
It does not reflect nor represent any resolution by the tribe. You cannot
just base your decision of issuing a mining licence on a Kgotha-Kgothe
attendance register.26
The leaders of these communities have tried to address these complaints by
making sure that the youth and women are represented among the democratically
elected members of the Traditional Council. For instance, a senior leader in the
Bakgatla Traditional Administration explained this issue as follows:
Fortunately we have a progressive Kgosi. He has put together a Traditional
Council which is 60% men and 40% women. The reason is that the voice
of the women has to be heard and some of the most prominent councillors
that we have are women councillors. So the role and the impact of women’s
voices are taken very serious. We have a youth desk and we even have a
Youth Department in the Management Services. In the Council there is
what one calls the Youth Portfolio although they have joined into Youth
and Gender Desk. There are about four councillors who deal with youth
and women matters.27
Despite these efforts, the dikgosana in these communities remain dominated by
elderly males, making the role of women and the youth rather insignificant.

UNEMPLOYMENT AND MARGINALISATION
In addition to vocalised discontent to being marginalised from decision-making
spaces, the youth in both the Bakgatla and Bafokeng communities expressed
unhappiness with the manner in which their traditional leaders handled platinum
wealth-engendered community development. In their view, traditional elites
handled platinum wealth in such a manner that only a few elites and connected
individuals benefited. They said that their alienation from resource distribution
mechanisms resulted in their marginalisation, poverty and unemployment. In the
Royal Bafokeng community, the youth said they were poor because they were
marginalised from the distributive networks, which, just like access to job
opportunities as described below, followed power fault lines. Attesting to limited
or non-existent benefits that had accrued to her as a young Mofokeng, one young
woman put it thus:
I don’t have a rand, I don’t have a chair to sit on. I have nothing to show
that mining is taking place in our land. We are building our houses, but
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they are falling down. Our cattle are eating polluted grass and are dying.
We don’t know who is benefiting from the mines.28
As indicated above, this discontent is compounded by the lack of broader
consultation, arrogance and corruption of the ruling elite. All these have given
impetus to ‘sporadic outbreaks of local conflicts in the form of protest marches,
disruption of community meetings (Kgotha-Kgothe) leading to arrests and court
interdicts against certain groups and even litigation against traditional leaders
for alleged corruption’.29 Youth resistance to the mine and traditional authorities
is not uncommon in the study communities. In Motlhabe (a village in the Bakgatla
area), for instance, sporadic youth protests have persisted ever since mining
activities of the Pilanesberg Platinum Mine (PPM) began next to this village
in 2008. Sometimes the uprisings became violent. One of these occurred in
May 2012, when the youth in Motlhabe barricaded the gravel road next to the
mine and burnt a truck owned by PPM. They also demolished a block of singleroom flats rented out by a local resident to migrant mine workers. The mine had
to suspend its operations for a while. Villagers were mainly aggrieved by the lack
of public infrastructure in the village. Except for the small post office and a few
schools that the villagers had raised funds to build, public services were – and
remain – either poor or non-existent. With intermittent water supply from the
Moses Kotane Local Municipality, many villagers had no option but to buy water
from residents with boreholes in their yards. They sold water for between R5 and
R10 for a 20-litre bucket.
Figure 1: Waiting for a municipality truck to fill the communal tank at Motlhabe

The youth bemoaned being
jobless despite mining
operations on their land
generating hundreds of job
opportunities.
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In addition to being marginalised, the youth bemoaned being jobless despite
mining operations on their land generating hundreds of job opportunities.30
They perceived their being unemployed as a result of marginalisation in local
job recruitment processes by the traditional elites. This view was expressed
quite robustly in the Bafokeng community, where the youths accused their
leaders of preferring migrant labourers over them.31 This allegation needs serious
consideration, especially when considering the fact that, in addition to TEBA
(a mine labour recruitment agency in the RBN), the dikgosana played a central
role in recruiting local labour for the mines. For example, one of the requirements
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of mine employment was for all prospective mine employees to obtain a letter
from the dikgosana stipulating that they were bona fide Bafokeng. Given the
central role of the dikgosana in mine recruitment, any job vacancies in local mine
shafts were initially communicated to them and they were in turn expected
to relay the message to the people in their jurisdictions. Some youth accused
their headmen of nepotistic tendencies – of only relaying information about local
job vacancies to their families and friends, with an underlying narrative that ‘top
or royal’ surnames were associated with ‘better’ economic and employment
opportunities. Thus one respondent reported:

“To be employed, you have
to know someone inside or
bribe your way through.”

We always submit our curriculum vitaes at the tribal office and nothing is
happening. There is no feedback on our applications and I don’t think it
is about education. You would see someone who dropped out in middle
school being employed at the mines; I don’t know the criteria that are
being used. Maybe they are connected and I am not connected. If I had
them [connections] I would use them.32
Another participant spoke directly to the politics of employment opportunity
access and said: ‘That is how the mines operate now, that is how the municipality
works now. To be employed, you have to know someone inside or bribe your way
through. If you go there and look for a job there, 90% of those employed there do
not even qualify for those jobs […] some of them got the jobs because “my uncle
is a big boss there”’.33 Similarly, the Bakgatla villagers accused the Pilanesberg
Platinum Mine (PPM) of marginalising the youth of Motlhabe in its local recruitment
processes. Some informants alleged that Kgosi Nyalala was behind this. They said
he instructed the mines not to employ the youth from Motlhabe because the
villagers were challenging his authority. This allegation cannot be overlooked,
especially when one considers that the tribal authority office in Moruleng played
– and still plays – a critical role in local mine recruitment, as shown in Figure 2
below.
Figure 2: A billboard about local recruitment outside PPM’s entrance
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Kgosi Nyalala had previously appointed his own recruitment agents called the
Youth Development Officers (YDOs) or Youth Coordinators. The YDOs had become
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infamous for allegations of corruption and other abuses of power. For example,
they were accused of forcing the youth to pay bribes, or perform other favours,
in exchange for jobs in the local mines. A youth informant said:
People were buying jobs … I got a job at Anglo Platinum [Amplats]
because I cleaned up the yard of the [YDO] coordinator.34
It is interesting to note that some youth expressed a dislike of mine employment,
reporting that it is exploitative as it involves hard labour yet the pay is meagre.
This view was common among respondents interviewed in the Bafokeng
community. In lamenting the exploitative nature of mine employment, a young
Mofokeng man said: ‘You work hard […] but at the end of the month, you get
paid what is not equal to what you are doing or putting in and that is our
problem’.35 Other Bafokeng youth concurred and argued that it was unjustified
for them to be employees in mines that operate on their land. They felt they
should share in the wealth generated on their land. However, their proposed
distribution mechanism entailed being paid individual dividends as opposed to
the existing model in which mining royalties and dividends are channelled
towards infrastructural development. The interview excerpt below captures the
Bafokeng’s view that, as custodians of mineral wealth, it is an anomaly for them
to be employed in platinum mines. Mine employment is for non-Bafokeng, they
perceive.
Let me tell you why the Bafokeng work for three months and let go
[leave mine employment]. Bafokeng don’t like or want to be enslaved,
they are so intelligent. Underground we work with the Tsongas, Sothos
and others. Then there will be this someone who will be telling you
to walk up and down; for what? No! The Bafokeng will not allow that
(laughter). So, it is possible that they are stomaching that for three
months and after they let go and do it for themselves (laughter).36
The quotation above further indicates that the Bafokeng youth use belonging
to the RBN polity as the basis for distributive claims – that is, to express their
eligibility as beneficiaries of employment opportunities generated by mining
operations on their land. However, the dominant perception in the RBN is that the
youth: (1) have a sense of entitlement to personal benefits (including employment)
from the RBN’s minerals based on the perception that the RBN is the ‘richest
tribe’37 in Africa; (2) do not understand the dynamics of the mining sectors,
especially those relating to employment levels; and (3) display, through their
criticism of mineral wealth distribution patterns, their lack of understanding of
the RBN financial governance systems and long-term community management
strategies, inter alia.38 In contrast, this paper indicates that youth understand
their right to benefit from mineral wealth. Their distributive claims are given
impetus by, and predicated upon, identity, belonging and citizenship.

DISCUSSION AND CONCLUSION
The primary objective of this paper was to show how the youths in both the
Bafokeng and Bakgatla communities have experienced the impact of mining.
We argue that the life of the youths in these communities is underscored by
marginalisation, unemployment and poverty, resulting principally from skewed
distribution of mineral resources that sideline young people’s mineral wealth
distributive claims and their broader developmental priorities. Even though
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these communities do not fit the description of having a ‘resource curse’, their
model of mineral wealth distribution results in the triumph of rural landed elites
to the detriment of ordinary people.39 Sadly, the elite-mediated redistribution of
platinum wealth contradicts the often-repeated claim by the traditional leaders in
the study communities that they are managing resources for the benefit of all
their people.

In their increasing and
emboldened demands, the
youth are at loggerheads
with the mining giants,
who are perceived as
colluding with traditional
leaders.

This paper has shown that the intrusion of mining into formerly marginalised and
poverty-stricken communities has given rise to new forms of marginalisation
within these communities. In the Royal Bafokeng and Bakgatla communities,
the youth constitute one of the most marginalised social categories in terms of
participating in decisions about the distribution of mineral wealth and benefiting
from employment opportunities generated by mining operations. The marginalisation of the youth in decision-making processes reflects power imbalances
between ordinary people and traditional leaders where, as shown above, senior
leaders dominate participatory spaces such as the Kgotha-Kgothe gatherings.
Because of this marginalisation, youth are beginning to embrace the ‘fallist’
paradigm that has come to characterise what the likes of Alexander 40 have
termed the ‘rebellion’ of the poor in modern South Africa. By ‘fallist’, we refer to
some of the youth-led protest movements, such as the Fees Must Fall protest
that has since forced the South African state to make some concessions regarding
the youth’s demand for ‘free quality higher education’. In the platinum belt in
general and the RBN in particular, some youth are beginning to clamour for the
closure or ‘fall’ of mining operations, because these operations have provided
limited payback to their communities. In their increasing and emboldened
demands, the youth are at loggerheads with the mining giants, who are perceived
as colluding with traditional leaders. This tension characterises what we call the
mining resource control and distributive struggles in rural South Africa. These
struggles have shifted analysts’ focus on labour unrest in the platinum belt to
community protests where traditional leaders’ feudal grip on ‘traditional
communities’ and the distributive roles they have played in these communities
are being challenged. The marginalised youth are leading this crusade.
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INTRODUCTION
In 2011, the Constitutional Court passed down an important judgment on a
matter concerning the operations of a transnational mining company on a local
community, Bengwenyama-ye-Maswazi. The judgment stresses the importance
of meaningful consultation with affected communities and groups as part of,
amongst other aspects, fair process.2 More broadly, the case reveals a number of
the challenges facing the South African mining industry, particularly with regard
to the responsibilities of mining companies to behave in a manner that is socially,
culturally and environmentally sound. This article employs the term ‘corporate
social responsibility (CSR)’ to denote broadly the responsibilities (both legal
and non-legal) of private companies to conduct their operations in a manner
that is ethically, culturally and environmentally mindful.3 Accordingly, this article
presents an analysis of the current South African regulatory framework regarding
CSR, as well as its interpretation by the courts. It is argued that CSR must not be
allowed to become another tool of power by powerful corporations against less
powerful communities. It is argued, instead, that public participation in the form
of dialogue must be central to CSR processes, shifting power and building
meaningful relationships based on transparency through access to information.

SOUTH AFRICA’S REGULATORY FRAMEWORK ON CORPORATE
SOCIAL RESPONSIBILITY
In the 21st century, the notion of CSR has become common currency. However,
the concept remains a floating signifier. Although it is endorsed by various global
governance structures, such as the World Bank, the United Nations and World
Trade Organization, it does not hold a particular normative content. It is reimagined and re-presented by the various forms and rhetoric through which it
manifests. In addition, although CSR has been widely endorsed by the private
sector, it is often a point of criticism from civil society.4 See Benefit sharing for
mining-affected communities: who really benefits and what would fair benefit
sharing look like? (p. 163) for activists’ view on CSR. As such, there is a chasm
between the ways in which different groups understand what CSR is and how it
should be performed. This is no less true in South Africa, and particularly within
the mining sector, where the top 10 mining companies all publish lofty statements
relating to their commitment to CSR and human rights,5 yet, as will be demonstrated, the national regulatory framework is weak in defining the specific roles
for business and government with respect to CSR.
Recognition of the mining sector’s centrality to South Africa’s political and
economic climate has sparked industry-wide initiatives to promote growth and
stability across the sector. Concepts of CSR have been at the core of several of
these initiatives, with nine out of 10 of the country’s leading mining companies
having made public statements about their commitment to ‘sustainability’ and
‘ethical business practices’.6 Yet these endeavours appear to be geared more
towards improving the company’s public relations profile than actually ‘doing
good’ in surrounding communities, given the extent to which they form a major
component of the mining companies’ marketing campaigns. Although CSR may
be integral to the future success and sustainability of the extractive industry,
mining companies vary when it comes to their understandings of its value and
utility.7 However, given the extent of instability currently faced by the South
African mining industry, expressed through the recent worker strikes, it is
apparent that the current approach taken by South African mining companies
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with respect to CSR is having little effect in securing their social licence to
operate.
More than 20 years since South Africa’s democratic transition, various institutional
changes have taken place that have affected the development of the national
concept of CSR. Since South Africa’s re-integration into the world economy in the
1990s, there has been an institutional commitment to taking the idea of CSR
more seriously. This is largely related to the historical context of South Africa
where corporations were found complicit in the many human rights atrocities of
apartheid.8 This has led to developments within South African regulation aimed
at promoting good corporate governance. In 2010, the King Report (King Code)9
came into effect, which was applicable to all companies, and related to public
reporting on social and environmental issues.10 In addition, a Socially Responsible
Investment Index (SRI) for all companies listed on the Johannesburg Stock
Exchange was developed, to give effect to Regulation 28 of the new Pensions
Fund Act.11 Regulation 28 provides that pension fund investment, as the largest
investor in South Africa, must take into account the environmental and social
governance (ESG) performance of a company before investing.12 These institutional developments are in addition to the NEMA13 and the MPRDA,14 which are
discussed below.
NEMA was passed in 1998 to make provision for a system of ‘cooperative
environmental governance’ by establishing a set of principles to guide effective
decision-making in matters related to the environment. One of the fundamental
principles of NEMA is ‘to place people and their needs at the forefront of its
concern, and to serve their physical, psychological, developmental, cultural and
social interests equitably’.15 In accordance with this principle, the Minister for the
Department of Environmental Affairs promulgated a new regulation in June 2010
which introduced a revised environmental impact assessment (EIA) form to
evaluate the environmental impact of certain industries on the environment.
Extractive industries are required to submit EIAs each year in order to provide
information concerning their mining activities, including efforts made to mitigate
or manage harmful effects.16 Even though there are mechanisms through which
stakeholders can meaningfully engage in the EIA process, there is no specific
definition of what constitutes public participation.17 Generalised definitions,
coupled with a lack of clearly articulated transparency frameworks, continue to
pose significant challenges to effecting meaningful engagement by the public
with the mining sector.
In addition, EIAs are typically outsourced by the mining company to an
independent contractor who is, it is fair to say, simply contracted to ensure that
the company in question is granted the necessary licence for which the completion
of an EIA is a prerequisite. Maassarani et al. note how ‘critics of [social or
environmental impact assessment] claim that it is imprecise, overly theoretical,
descriptive rather than explanatory, limited to local application and expensive’.18
Too much power, therefore, is vested in the private company to analyse the extent
of the impact of its business operations on local communities, allowing manifestations of CSR through EIAs to operate as a means of ensuring legitimacy for the
mining company from within. Furthermore, with corporations themselves free to
assess the social impact of their activities and to determine where CSR activities
should be targeted without state intervention, too much faith is vested in
corporations to act honestly and without discrimination. Similarly, the use of
independent contractors means that communities are a further step away from
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communicating directly with mining companies, severely threatening the extent
to which public participation and meaningful consultation can take place. These
limitations of NEMA and EIAs, with regard to public participation and consultation,
are also found within the MPRDA.
The stated purpose of the MPRDA is the transformation of the mining and
production industries.19 To achieve this objective, the MPRDA requires the
submission of SLPs as a condition for the granting of mining or production
rights. The SLP requires applicants to develop human resource development
programmes, which include employment equity plans as well as local economic
development programmes.20 The objectives of the SLP are to enhance economic
growth and mineral resources development, as well as to promote employment
and advance social and economic welfare.21 In addition, the SLPs were conceived
to assist in accelerating the socioeconomic development of mining communities
as well as the areas from where mineworkers are sourced.22 In this way, mining
companies are expected to develop the existing skills base of historically
disadvantaged South Africans and, in so doing, empower and serve their
communities.23
The trump card for the effective implementation of SLPs is that they are
supposed to be approved by the DMR. In addition, the DMR is mandated in
terms of the MPRDA to monitor their implementation. However, the failure of the
DMR to monitor the implementation of SLPs actively, and to interrogate
proposed SLPs for consistency with the objectives of this policy, have led to
the underwhelming relevance of SLPs for sustainable development.24 If mining
companies were to implement this regulation effectively, the SLP could
potentially achieve some of the transformative goals of the MPRDA. However,
the benefits the SLPs could potentially bring are curtailed due to some of the
deficiencies in the framework of the policy. This framework does not sufficiently
define the obligations of the government and the private sector, thereby leaving
room for the escape of liability. Addressing these issues outside the context of
legislative amendments would require an identity shift on behalf of private
companies: they would need to re-understand their societal status as one with
concrete duties and responsibilities, particularly towards those communities
most affected by their operations. In relation to SLPs, the role of both the state
and the private company needs to be redefined, as well as the relationship
between these stakeholders and the affected communities.
Considering the legislative shortfalls, perhaps the most significant improvement
to the SLP framework would be the development of elaborate and rigorous
criteria and standards to govern consultation with communities by corporations
more strictly. SLPs are designed to improve the economic development of
targeted communities and it is only logical that such communities should define
the priorities and agenda for development, as well as be adequately involved in
the monitoring and implementation of the plan.
Yet, in its current form, the MPRDA does not extend its provisions far enough to
enable such community engagement to be enforced upon mining companies
and to coordinate the outcomes and objectives that benefit communities. This
highlights the failure of the voluntary system of CSR to address tensions between
the business and community adequately. Legislative amendments should
therefore consider the involvement of the community in the initial stage of
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granting licences for operation and any community consultations already taking
place by the state; and they should ensure that the demands of the communities
are factored in, rigorously implemented and monitored during the lifespan of the
operations of a company in an area. Such amendments should take into consideration the judgment of the Constitutional Court on the Bengwenyama matter, as
will be outlined below.

BENGWENYAMA MINERALS (PTY) LTD V GENORAH
RESOURCES (PTY) LTD
The Constitutional Court in Bengwenyama Minerals (Pty) Ltd v Genorah Resources
(Pty) Ltd25 laid to rest issues relating to consultation requirements by emphasising
a good faith engagement that satisfies the prospecting rights of applicant and
landowners.
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In the Bengwenyama case, the applicants sought relief from the court to set aside
a prospecting right on their land that had been granted to the respondent,
Genorah, by the state.26 The applicants (the landowners) are a community that
regained legal title of their land after they were previously deprived by racially
discriminatory laws.27 Genorah was awarded prospecting rights in 2006 that
included properties on which the community resided.28 Prior to the grant of rights
to Genorah, the community had already expressed an interest in making its
own claim.29 While Genorah was in the process of applying, a representative was
sent to visit the traditional leader of the community regarding its prospecting
applications.30 The representative gave the traditional leader a prescribed
consultation form ‘to be ticked yes or no to indicate whether there are any
objections to the prospecting applications’.31 If the answer was yes, space would
be provided to detail the full particulars of the objection.32 However, the form was
never signed by anyone on behalf of the community.33
Genorah’s application was accepted subject to the submission of an ‘environmental
management plan, consultation with the landowner or lawful occupier of the
land, as well as with other interested and affected parties and to report the results
of the consultation to the Regional Manager’.34 In spite of this requirement,
Genorah did not make any further attempts to consult with the community. This
is despite the fact that the MPRDA requires consultation in relation to prospecting
rights; both the regional manager and the applicant have statutory obligations
to notify and consult interested and affected persons about the prospecting
rights, with the result of the consultation submitted within 30 days of issuing the
notice.35 Furthermore, the law stipulates that this also has to be repeated after
the prospecting right has been issued, but before prospecting commences.36
The Bengwenyama community applied for an interdict and sought a review
application in 2007 to prevent Genorah from exercising its prospecting rights.
This led to three decisions from the High Court, Supreme Court of Appeal and the
Constitutional Court.
The Constitutional Court, in a unanimous judgment, stated that ‘one of the
purposes of consultation with the landowner must surely be to see whether some
accommodation is possible between the applicant for a prospecting right and
the landowner insofar as the interference with the landowner‘s rights to use the
property is concerned’.37 While the MPRDA does not require consent by the
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landowner, according to the court, it does mean that consultation in good faith
is required to attempt to reach consensus, as ‘failure to reach agreement at this
early consultation stage might result in the holder of the prospecting right
having to pay compensation to the landowner at a later stage’.38 The court stated
further that another purpose of consultation is:
to provide landowners or occupiers with the necessary information on
everything that is to be done so that they can make an informed decision
in relation to the representations to be made, whether to use the internal
procedures if the application goes against them and whether to take the
administrative action concerned on review. The consultation process
and its result is an integral part of the fairness process because the
decision cannot be fair if the administrator did not have full regard to
precisely what happened during the consultation.39
More importantly, the court held that the then Department of Minerals and
Energy (now the DMR) had an obligation directly to inform the community
about the potential adverse consequences of a prospecting right application.40
This is consistent with the provisions of section 16(4)(b) of the MPRDA which
requires the applicant to (a) inform the landowner in writing that his application
for prospecting rights on the owner’s land has been accepted for consideration
by the Regional Manager concerned; (b) inform the landowner in sufficient detail
of what the prospecting operation will entail on the land, in order for the
landowner to assess what impact the prospecting will have on the landowner‘s
use of the land; (c) consult with the landowner with a view to reaching an
agreement to the satisfaction of both parties with regard to the impact of the
proposed prospecting operation; and (d) submit the result of the consultation
process to the Regional Manager within 30 days of receiving notification to
consult.
One of the problems posed by the proposal of the Constitutional Court is the
determination of the community with whom the prospecting rights applicants
should consult. The definition of community provided under the initial
MPRDA reads: ‘a coherent, social group of persons with interests or rights in a
particular area of land which the members have or exercise communally
in terms of an agreement, custom or law’.41 However, the amended definition in
the MPRDA defines a community as:
[a] group of historically disadvantaged persons with interest or rights in
a particular area of land on which the members have or exercise
communal rights in terms of an agreement, custom or law. Provided
that, where as a consequence of the provisions of this act, negotiations
or consultations with the community is required, the community shall
include the members, or part of the community directly affected by
mining on land occupied by such members or part of the community.42
The inclusion of ‘historically disadvantaged persons’ within this amended definition
demonstrates an awareness by the lawmakers of the potential for commercial
activities to further, often implicitly, discriminate against disenfranchised groups.
The amended definition further alludes to the discrimination that can take place
within communities, particularly towards women, where their voices may not be
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represented in engagements with external stakeholders.43 In addition, communities
are unique and dynamic and can no longer be referred to as a homogeneous
group. Within communities, there are contestations for authority, and the
legitimacy of the power of various leadership groups is subject to challenge.
Given this state of play, it will be difficult, on a practical level, to obtain the
consent of landowners or community representatives where the representation
on behalf of the community or landowners is not considered inclusive.
In Meepo v Kotzé, the court confirmed that the process of consultation envisaged
in section 5(4)(c) of the MPRDA occurs after a prospecting right has been
granted and is an attempt to obtain the consent of the landowner as regards
entry upon the land for the purposes of prospecting.44 Where consent by
landowners is not required for a prospecting application to be successful and yet
good faith engagement as determined by the Constitutional Court is necessary,
the guiding criteria must be developed to assure the state that the objections
of landowners and communities are reasonably addressed and their rights are
not adversely affected.
In Agri South Africa (SA) v Minister of Minerals and Energy,45 there is an
acknowledgement that the MPRDA captures the common law concept of
communal ownership, and that minerals are vested in the people with the state
responsible for the administration of their entitlement.
Before the decision of the Constitutional Court in Bengwenyama, the High Court
introduced an awareness test for compliance with the consultation requirements
of the MPRDA.46 According to the High Court, awareness by a landowner of an
applicant’s intention to apply for prospecting rights was sufficient to constitute
compliance with section 16(4)(b).47 However, the Constitutional Court recognised
the impact of prospecting on use and enjoyment of land by a landowner or lawful
occupier and took an approach that was more cognisant of this issue.48
The MPRDA recognises that a community could make an application for a
prospecting right based on a community preferent right to prospect in terms
of section 104, rather than through a normal application for prospecting rights.
The Constitutional Court found that, because the MPRDA creates a special
category of rights for ‘communities’, and ‘since a right cannot be granted where
a prospecting right has already been issued to another party in respect of
communal land, any application for a prospecting right under section 16 would
therefore have the effect of disentitling a community of its right to apply for a
preferent prospecting right’.49 As a result, it is important that, since the rights of
a community will be adversely affected if prospecting rights are granted to a
company other than the community, the community should be duly informed by
the DMR of the consequences of the prospecting application and given an
opportunity for representation.
The MPRDA does not explicitly mention the adequacy or appropriateness of
public participation and consultation as a basis for the Minister to refuse to grant
a prospecting or mining right.50 However, the MPRDA provides that the Minister
must refuse the granting of a prospecting or mining right if the applicant is in
contravention of any provision of the MPRDA.51 Given that the process of
consultation and participation is inherently part of the MPRDA, this could be a
legislative basis upon which prospecting or mining rights may be refused.
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PROMOTING CSR THROUGH DIALOGUE: THE CASE FOR ACCESS
TO INFORMATION
The limitations of South African legislation to define and promote public participation and meaningful engagement with communities by mining companies
effectively has been shown above. We argue that, without this crucial aspect,
CSR remains a concept with the potential to be used by business in ways that
can further marginalise and disenfranchise disaffected communities.
In order to overcome these difficulties, a radical re-assessment of the theory
and practice of CSR is required. This re-assessment must be focused on two
fundamental principles: public participation through dialogue, and transparency.
The importance of these principles was stressed by the courts in the
Bengwenyama decision.52 Dialogue implies a discursive act where two sides
interact in communication to share ideas, thoughts and meanings. Necessarily,
within a dialogue, space should be created that allows for equal speaking
rights for both sides. Transparency is the means through which dialogue and
participation become meaningful, as the interactions between companies and
communities are taken forward by these two groups, and particularly in the
assimilation of these interactions into the planning and conduct of companies.
This was noted by the Constitutional Court when it stated the importance of
‘landowners or occupiers [having] the necessary information on everything that
is to be done so that they can make an informed decision in relation to the
representations to be made’.53 Therefore, transparency places obligations upon
companies to continue dialogue by providing information to communities.54 This
can turn into a demonstration of the ongoing commitment of companies to the
well-being and needs of the community.
In a case involving ArcelorMittal,55 South Africa’s largest steel producer, the
significance of private sector transparency for the benefit of local communities
clearly came to light. The Vaal-based community where one of ArcelorMittal’s
productions plants is situated had asked for information from the company in an
attempt to close a disposal site it owned, where it was alleged that hazardous
waste was being illegally dumped. The community wished to know the impact of
the steel producer’s conduct on their environment and health. In a High Court
ruling, the court held that:
… a community-based, civil society organisation … is entitled to monitor,
protect and exercise the rights of the public at least by seeking
information to enable it to assess the impact of various activities on the
environment … and must be encouraged to exercise a watchdog role in
the preservation and rehabilitation of national resources.56
Since the request for access to information was directed at a private entity, in
terms of South Africa’s access to information law, the provision for the release of
those records is the satisfaction of a condition that the record sought is required
for the exercise or protection of a right. The community had sought access to
the records based on its right to an environment that is not harmful to their
health or well-being.57 The court held that reliance on this constitutional right
satisfied the threshold that the community had to meet and consequently
granted access to the records.58
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In the case study above, the importance of extending the scope of the right of
access to information to the private sector comes to the fore and, it is argued,
should form an integral component of CSR. Various lessons can be drawn from
this case study that are particularly relevant for the mining sector, as the business
of ArcelorMittal was concerned with the production of steel, a business activity
directly related to the extractive industries.
First, the corporation was found by the court to be in clear violation of the right
of access to information.59 By implication of the arguments made by the
community and accepted by the court, the company was in the second instance
also found to be potentially violating the right of the community to an environment
that is not harmful to their health and well-being.60 This finding demonstrates
that ArcelorMittal holds a constitutional and ethical responsibility to protect the
community’s environment from becoming hazardous due to its business activities.
Such protection should not be expected to be sourced from the state, but rather
from the corporation itself – the entity responsible for causing the environmental
damage in the first place. In our view, this is a core part of the framing of CSR.
This was confirmed by the Supreme Court of Appeal (SCA) when the High Court
judgment was appealed. In confirming the order of the High Court, the SCA held
that ‘corporations operating within our borders, whether local or international,
must be left in no doubt that in relation to the environment in circumstances such
as those under discussion, there is no room for secrecy and that constitutional
values will be enforced’.61
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The court’s judgment highlights the importance of community-driven accountability.
It was the communities themselves that challenged the behaviour of ArcelorMittal,
bolstering the argument made earlier in this article concerning the necessity of
community participation, transparency in engagements between communities
and business, and the formation of partnerships with various stakeholders, such
as civil society groups. Furthermore, community-driven accountability acts as a
means of empowering the community in the face of powerful businesses, a feat
achieved through access to relevant, timely and meaningful information.
This case highlights the ineffectiveness of relying solely on formal regulations to
govern CSR. These formal regulations fail to impose an ethical responsibility on
businesses to operate in such a manner that poses no threat to the well-being of
local communities.
The case also illustrates the limitations of CSR, particularly in relation to its design
as a voluntary and discretionary exercise on the part of corporations. Companies
are reluctant to take responsibility to initiate corrective measures where they
have erred, as in cases of environmental degradation. The proactive approach
posited by the theoretical concept of CSR is much harder to achieve in reality. As
a result, the hypothesis this article supports is the inevitability of state regulation
to hold corporations accountable and the need for a strong system to remedy
injustices on behalf of vulnerable communities to complement any voluntary
mechanism that may be applicable.
While the community in this case relied on access to effective remedy through a
judicial platform, a more responsible approach by a corporation with an effective
CSR strategy would be to offer a non-judicial remedy that allows for meaningful
consultations with communities to address their concerns and find amicable
solutions, usually on a more affordable and accessible basis. In the case presented

Conversations around Transparency and Accountability in South Africa’s Extractive Sector

77

IN GOOD COMPANY? 3RD EDITION

above, such non-judicial remedy would have also further served the cultural
need of South African societies where high value is accorded to participation
and consultation in the resolution of disputes. This could ultimately have saved
the reputation and brand of the company without subjecting it to the scrutiny
of a formalised legal system.
The selling point of CSR for corporations is, in many respects, related to
corporations’ reputation and brand. Indeed, CSR often becomes associated with
a market value, accepted only by corporations on the premise that it will
ultimately assist in profit-making. Despite the limitations, the existing regulatory
framework for CSR presents opportunities to ensure that the socioeconomic
needs of a community are given equal recognition and importance alongside the
profit-making agenda of corporations. These opportunities can, however, only
be realised where corporations do not adopt a strictly compliance-based
approach to regulatory measures, but rather accept these measures as necessary
and integral to the success of their operations. Furthermore, corporations have
an economic responsibility towards society in the sense that, by providing a
return on investment for shareholders, promoting innovation, creating new
products and services, as well as creating jobs, they help to build the economic
unit of society.62 While the conduct of corporations needs to be contained within
the framework of legal rules, such rules only go as far as prescribing recommended
behaviour. The applicability of entrenched social responsibility still rests with
corporations to appropriate.
This article has also noted the lack of a definitive framework for CSR within
South African law and regulations. For Kerstin Sahlin-Andersson, ‘the emphasis
on soft regulations appears as an expression of the global power and strength of
multinational corporations’.63 But, more than this, soft regulations reveal a
political commitment to the preservation of a free market, above all other social
goods. In this way, therefore, the lack of a defined normative content for CSR in
South Africa can be argued to demonstrate a broadly neoliberalist agenda that
seeks to prioritise, over anything else, the free market. However, more pointedly,
CSR relates to the distribution of power between state, business and society. If
conceived correctly, CSR must be understood as a means of subverting rather
than enhancing the power of business. Within South Africa, we argue that CSR
has, as yet, failed to achieve this objective. This is partly because the law itself
reaffirms the power of businesses in this regard by allowing them internally to
conduct the assessments of the negative impacts of their operations upon
society (SLPs and EIAs), and by allowing CSR initiatives to be left to the voluntary
discretion of companies. What is required, therefore, is a revision of the law to
examine the extent to which the law itself is designed to protect the people or
to protect business, as well as an ongoing application of the law by the courts in
a manner which promotes the effective realisation of CSR by companies based
on transparency and public participation.

CONCLUSION
It is argued here that the current deployment of CSR initiatives and compliance
in the South African mining industry has been insufficient to address power
imbalances and empower local communities. We have noted the case of
Bengwenyama, in particular, to demonstrate the significance of meaningful
communication with communities. The case also highlights the limitations of
relying solely on formal regulations to govern CSR, which do not impose an
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ethical responsibility upon businesses to ensure that they do not further
discriminate against or disenfranchise historically disadvantaged communities.
For this reason, the concept of CSR, as conceived within the legal and regulatory
framework of South Africa, is flawed. In order truly to realise the objectives of CSR
which, we argue, should be to reshuffle power imbalances between communities
and influential businesses, an emphasis should be placed upon meaningful public
consultation through dialogue and transparency. Despite the shortcomings, the
existing regulatory framework for CSR presents opportunities, as we have
demonstrated, to ensure that the socioeconomic needs of a community are
given equal recognition and importance alongside the profit-making agenda of
corporations.
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INTRODUCTION
Mining rights holders have a direct responsibility to contribute and grow local
communities as part of the fulfilment of their overall social licence to operate.2
This unique legal obligation is realised through the SLP, which recognises the
highly invasive impacts of extractive industries on mine-affected areas and the
associated communities’ lived reality.3 This developmental prerequisite is a
requirement when submitting a mining rights application and is meant to offset
directly related consequences, including population influx and the associated
pressure on food security and essential services as well as infrastructural capacity
and integrity.4 Yet mining companies are constantly failing to meet their SLP
targets and extinguish this critical obligation in any meaningful and impactful
manner.5 If companies cannot be trusted to perform the practical implementation
of local economic development (LED), who should be? Furthermore, what
type of structure would better facilitate the achievement of the social and
transformative goals as set out in the MPRDA?6 There are various roles that
mining companies can play in fulfilling this social and transformative obligation
and there is, therefore, a need to examine possible alternatives to achieve
effective and purposeful LED in mining areas.7

STATUS QUO
The non-fulfilment of SLP obligations is having a disastrous impact on the areas
in which mines operate and the people who live there.8 From a direct servicerelated perspective, communities are suffering due to the delay in implementing
and, often, eventual failure to implement projects. With already overstretched
education, health, housing and commercially related infrastructure being placed
under further strain due to population influx, opportunities are becoming fewer,
the standard of living is decreasing, and social ills are on the rise. From a psychological point of view, the effects are devastating, not only from the perspective
of managing community expectations, but also in terms of creating trust and
buy-in through forging workable, long-lasting relationships between companies
and their intended beneficiaries.
The principal role players involved in LED in mine-affected areas are the mining
companies, local government (municipalities), the DMR and the impacted
communities.9 Companies bear the chief responsibility, providing the resources
and skills, as well as having an obligation to coordinate and administer the process
in and around LED in mining areas. Companies are charged with the duty to
ensure that the LED projects listed in their SLPs are executed as per the targeted
timeframes and allocated funds.10 The local municipality, as the main constitutional
duty-bearer for LED,11 must be consulted and involved throughout this process
to ensure that the proposed mining social infrastructure is aligned with the
municipal IDP.12 The DMR has the exclusive competency to regulate mining
across the country and must ensure that these LED obligations are fulfilled;13 any
failure on the part of the mining company to discharge this duty is an offence
and requires the DMR to impose penalties on the individual transgressor.14 Lastly,
unfortunately the least influential role players in this system are mine-affected
communities. Communities have a very limited influence on the entire SLP
process, currently having no impact on how funds are managed and spent, yet
they are the bearers of the need and the chief recipients of the benefit accrued
from the SLP initiatives.15 All stakeholders mentioned above have differing
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perspectives and imperatives driving their participation; creating and maintaining
the balance of power between actors remains paramount.

ROOT CAUSES OF FAILURE
The legislation and regulation governing the extractive-based social benefit
mechanisms is particularly vague, and creates a highly discretionary framework
which is non-committal and capable of manipulation. Additionally, the regulatory
framework allows a simple and non-participatory amendment process to commitments during the operation of the SLP, offering mining companies a loophole for
unfulfilled or failed targets.16 Without a specific, clear and binding regulatory
framework operating in a complex area such as the mineral social benefit, the
system becomes open to abuse, misunderstanding and systemic non-compliance.
Unfortunately, the further unwillingness of the DMR to enforce strict monitoring
of this obligation is making compliance and enforcement in the extractive sector
a serious failure.17 Moreover, LED is firmly rooted within local governments’
constitutional competency to plan, integrate and pursue growth strategies. Yet
mining companies frequently exclude local government from this process, often
due to its perceived bureaucracy, ineptitude and lack of resources. This failure to
include and consult has led to numerous issues, including un-integrated and
ineffectual developmental projects as well as an apparent trust deficit between
the two sectors.18
From a practical implementation perspective, LED construction takes enormous
skills and planning that only dedicated construction companies fully possess. As
it currently stands, companies provide the funds, resources and skills and
administer the process in and around LED in mining areas. A constant complaint
mining companies have is that they are miners, and not development and
infrastructure experts.19 This is a testimony to the intersectional nature of SLP
implementation and begs the question of bringing in a more skilled partner as
a key role player. The fact of the matter is that, in most cases, money is being
spent, yet the impact is not being realised by the intended beneficiaries. The
squalor and poverty that exist in mineral-rich communities persists even where
hundreds of millions of rands are being spent with little meaningful impact. This
unfortunate status quo can only be due to three broad factors: a failure to
implement accountable systems and structures; corruption and abuse; and/or
unresponsive or unconsidered planning.
All stakeholders agree that well-resourced companies must contribute directly to
the development of host communities and leave mining areas better off than
when they arrived; therefore, in recognising these issues as laid out above, I
present some system-focused options that could assist in creating an environment
of improved compliance and understanding. Although there are certain limitations
to such an exercise, this paper focuses strictly on the LED portion of the SLP
obligation and no others, such as labour and human resources development
aspects. Additionally, these options are ideas: they are academic in nature, and
not concrete plans, intended to stimulate dialogue and not be adopted wholesale
before thorough consultation and parliamentary processes. The three options
that I will put forward are the collective regional SLP model; the project-specific
participatory SLP model; and the third-party structure. All three models present
varying approaches, yet have many of the same characteristics, namely robust
participation, focused integration, transparency and accountability.

Conversations around Transparency and Accountability in South Africa’s Extractive Sector

85

IN GOOD COMPANY? 3RD EDITION

The collective regional SLP model
Mineral wealth is normally found in belts or complexes, which can span hundreds
of kilometres and cover a multitude of properties. Unfortunately, as things
currently stand, SLPs operate in isolation, with companies only being responsible
for their individual SLP-related LED projects.20 This disjointed approach, arguably,
is missing an opportunity to create cumulative and collective benefit for
community members and workers through large-scale initiatives borne out of
joint funding which would benefit from shared responsibilities in a central
economic hub. We must be cognisant of the fact that, in many of these mining
areas, upwards of 10 different mines operate in the same mineral belt, sharing
not only host communities but also the responsibility for the negative cumulative
social and environmental impact suffered by the residents. An appropriate
solution is needed, which speaks to the regional nature of the impacts and the
mining economy, but which preserves accountability to communities. It could
also be argued that such an approach could create more impact with fewer
funds, as when expertise and resources are shared no one company bears the
entire financial burden. This could be highly attractive to mining companies,
especially when commodity prices are down and profits are tight yet the
obligations for social benefit remain.
This model would operate through a centralised funding mechanism that would
function within the scope of each region or municipality, into which all mining
companies would be required to contribute a specified proportion of projected
revenue. This fund would be dedicated to LED projects for communities in that
area and would be integrated into the IDP of the given municipality, in a sense
supplementing the IDP with its funds to be directed towards dedicated projects
in the most affected mining areas. Importantly, these monies would not form
part of the general IDP pot of funds, but would be ring-fenced within the IDP for
specific mine community development. This funding mechanism would bring
additional funds to the municipality – it cannot be seen as supplanting existing
funds from Treasury, however, but rather as additional to the already allocated
budget. The fund would be run and managed by local government together with
an intergovernmental team. The fund would represent a comprehensive and
integrated response to the development needs of mine-affected communities,
rather than focus on piecemeal initiatives at the level of the individual mining
right. This model would allow mines to concentrate on the business of mining
and leave local government concerned with the job and constitutional mandate
of LED and service delivery. The funds would, importantly, allow municipalities
to hire experts to assist and bolster their skills and capacity to deliver more
appropriate, efficient and expedited LED projects for mine communities.
At the core of this option is a coordinated and reformed IDP process and plan,
rooted in public participation and responsive to community needs, that would
synthesise the SLP commitment and the broader general LED obligations into
one integrated plan and document, ensuring that the additional funds dedicated
to mining community development are used efficiently and for meaningful
impact on mining community lives. Even though there are several deficiencies in
the IDP process, and obstacles in the way of municipalities acting as effective
champions of pro-poor local economic development, the organisational
responsibility and structure is appropriate and constitutionally sound. This new
added municipal responsibility would require serious, long-term and multilevel
upskilling, education and resource development and training for local government
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to administer the current budget and the additional monies. It could even warrant
the creation of an extractive-specific section within the LED manager’s office
that would provide expert input into mining community development.
The IDP process is hailed by local government as an economic road map for the
area concerned, that is directly influenced by the residents of the area. The IDP
should ideally be a feature of the legislative process and of LED planning, such
as municipal integrated development planning. We know this is not always the
case and is often a manifestation of political action and commercial lobbying.
What is included in the IDP is often the expressed interest of the mayoral
executive, and not the community. The IDP development process does make use
of public meetings and consultations, so it is difficult to quantify how much of
what beneficiaries articulate as their needs ends up in the final IDP for the fiveyear cycle.
The collective SLP model sees public participation in IDP development in mineaffected communities being taken to new heights, utilising an already existing
structure yet making the processes more robust, consultative and influential. The
proposed blueprint for this model is, therefore, one in which formal community
structures would be set up that are representative of the community and are
bottom-up, grassroots-based organisations. One of the mechanisms that would
allow communities to prevail over narrow interests would be the reservation of a
portion of funds for projects to be decided upon by community representatives
acting on their assigned mandates. This would be a testament to real decisionmaking power given to communities for at least a portion of IDP programmes.
The participatory process would require an in-depth vision of developmental
priorities, a listing of developments required locally and the election of delegates
to carry forward the mandate of the community at the level of the municipal
assembly. Various local meetings and consultations would need to take place,
where the budget would be explained and a reconciliation of the local needs with
the available budget carried out. A weighting system could be employed to look
at the order of priorities identified by each community, as well as the population
and numbers of facilities in each area. Adopting this process would require a
significant amendment of the IDP process itself, reforming it into a system in
which directly elected community delegates, with direct community mandates,
negotiate with the municipality on LED projects by communities.
This type of direct community involvement would require the inclusion of a range
of specialists, selected by the community, to assist with preparation and
consultation. A specialists’ fund could be used to fund LED experts who can
facilitate a conversation to draw out the real developmental need. These
specialists could also provide an introduction to, and working knowledge of,
LED and the budgeting process to delegates. The intention would be to give
communities the capacity to participate meaningfully through the use of a
developmental specialist, allowing their true needs to be identified and then
prioritised as part of the IDP process.
The final area that this model would attempt to address is that of cooperative
governance. Although local government is responsible for LED, the assistance
and cooperation of provincial and national government is required in order to
discharge this mandate, as areas such as health and education are under the
control of the provincial government while national government is responsible
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for the regulation and administration of mineral extraction. In practice, this
means that some of the needs that mine-affected communities have most
frequently identified as priorities fall outside the constitutional and statutory
competencies of municipalities; therefore, they are not centrally responsible for
their implementation, and prone to non-fulfilment. One way to address this
would be for a mining community fund to have an implementation committee
consisting of local and national government, community representatives, organised
labour and mining company representatives, whose task is to ensure that the
agreed-upon budget is translated into concrete activities and all necessary
intergovernmental agreements and collaborations occur.
This model intends to be more democratic, giving greater voice to communities
regarding the choice of programmes prioritised in the development of the IDP.
Given that the fund operates at the level of mineral complex or municipality,
rather than the single mine, it seeks to include all communities affected by
mining, rather than only those communities selected by a mining company.
Lastly, the complex/municipality level of the process makes larger consolidated
projects more likely and small piecemeal initiatives less likely, hopefully
influencing the overall gravity of the intended impact.
The second model approaches the mineral benefit mechanism from a projectbased perspective, rather than a collective regional approach.

Project-specific participatory SLP
Communities and workers are identified as the primary beneficiaries of SLPs, yet
there has been a steady chorus of protest regarding the manner in which SLPs
are designed and constructed. Failure to involve communities meaningfully as
core stakeholders or, moreover, refusal to allow them a seat at the negotiating
table not only disenfranchises but also marginalises mine-affected communities.
The current extractive benefit system treats communities as passive beneficiaries
rather that active participants, making the fundamental error of presuming what
is best for a community and what type of development a particular area and
its people need. The status quo is so dire that most community members have
reported they not only have no formal role in the formulation of the SLP, they
have never even seen SLPs for mining operations in their area.21 This is not
surprising, as the SLP legal framework does not provide any formal decisionmaking role in the design, implementation or review of SLPs to any parties other
than the mining company and the state. The mining company is assigned the role
of designing and implementing the SLP, albeit in collaboration with state entities.
The state, as regulator, approves or rejects the SLP and enforces it. Therefore, in
effect, an SLP is a contract between the state and the mining company.22
The chosen model in many other mining jurisdictions is one of negotiated
community benefit agreements (CBAs), which are normally (with exceptions)
unregulated, contractual agreements.23 The contractual CBA approach has both
strengths and weaknesses. The strength of this approach is a requirement for
direct community involvement for the contract to be formally completed and
binding, though whether negotiators are accountable to the broader community
is not guaranteed. An unfortunate weakness is that these contractually based
agreements are often not implemented due, in part, to the asymmetry of resources
and power between communities and mining companies, which includes unequal
access to courts.
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The project-specific participatory SLP model aims to remedy this inherent power
imbalance by making mandated community representatives formal parties to the
design and subsequent negotiation of the SLP, and then participants on the
ongoing management committee. In this model, elected community representatives
would be formal parties to the negotiation phase of the SLP and represent
community interests as part of the drafting process. Having formal capacity
within this negotiation phase would give the community voice the required
leverage to influence the final SLP document. Critically, the requirements for
community consultation in this process would need to be robust and valid in
obtaining mandates from the most grassroots levels. In making communities and
workers necessary parties to any such agreement, they would be afforded
leverage from which to influence the content of the document, which is not
currently possible. This represents a fundamental advance on the status quo from
a participation and influence point of view, without losing the advantage of
having the government as a regulator.24 This hybrid project-specific alternative
takes the intention behind the contractual CBA approach a step further, aligning
the positive aspects of the model that sees communities as formal parties and
signatories to the SLP with the added protection of still falling within an
accountable regulatory regime.
Once the SLP has been finalised and approved by the regulator, an implementation
committee must be established. This implementation committee would be
representative of all relevant stakeholders and would administer the rollout of the
SLP obligations; it would be composed of mining company, community, local
government, trade unions and DMR representatives. In this proposed option, the
money would be paid out by the company to an independent fund, which would
then be managed by the multi-stakeholder implementation committee. In this
instance, it could be an opportunity to allocate funds directly to community
members to spend on projects of their independent choosing. This would foster
trust and be a testament to the equality between parties.
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In sum, the project-specific participatory SLP model combines the advantages of
a negotiated contractual system, where greater community and worker participation is required, and a regulatory system, where the state closely regulates the
private mining company’s behaviour. This would see community representation
not only at the negotiation phase, but also during quarterly feedback meetings
where monitoring and updates occur regarding compliance and progress with
SLP commitments. This would additionally offer advantages to the impacted
communities with regard to transparency and access to information, as
representatives would report back to their relevant constituencies.
The final model advances the proposal of a third-party management structure
that attempts to find a viable solution in the outsourcing of the LED responsibility.

Third-party structure
The independent structure that falls outside the aforementioned role players
is not particularly attractive, yet cannot be discounted as a possible future
alternative as the new Mining Charter alluded to the creation of such a structure
in its most recent iteration.25 Even though the addition of a new structure could
be seen as ineffective, purely adding another bureaucratic hurdle to the LED
process, it has been raised as a future possibility through binding mineral policy
and therefore must be discussed, albeit briefly.
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The new Mining Charter, presented on 15 June 2017, has created a new structure,
aptly named the Mineral Transformation and Development Agency (MTDA). The
Charter states that the role of the MTDA will be to manage the 8% shareholding
of the mining community held in trust for community benefit and local economic
development.26 This structure has been met with much opposition, primarily due
to the complete lack of structural details and guidelines for its establishment
and implementation.27 An additional contentious point has been the fact that the
MTDA would report to the Minster directly, which could be seen as problematic
in the current climate of state capture and corruption rife within the extractive
sector. What this does indicate is that the regulator considers third-party
intervention a viable alternative; yet such structures, meant to spearhead mining
community development, need to be adequately defined and elucidated in the
Charter.
What could prove a viable option is the presence of an independent third party
to oversee the LED portion of the funds given as part of the SLP. This structure
could comprise construction and planning specialists who could assist in
expediting the finalisation of the projects and getting services to those in need
more efficiently. This structure could perform a coordinating role between the
various role players, including the mining companies, the municipality and the
community. There could even be a steering committee composed of representatives from the various groups. This could prove to be a viable alternative, or it
could create another administrative hurdle and delay proceedings further. It is
therefore my opinion that the only true viable alternatives come from the first
two options discussed; my assessment will be expounded in the conclusion below.

CONCLUSION
This short article postulates various options for shifting the power for miningcentred LED to the affected communities, yet all the options have a few core
values that, if adopted, could lead to a meaningful distribution of benefits. The
collective regional SLP model attempts to capitalise on the quantity of resources
available in a mining region, and attempts to create large-scale impact through
collective effort. Although theoretically correct, this option could prove difficult
in practice due to the time it would take to upskill the municipality to lead the
process as well as overcome the trust deficit between parties. The third-party
structure, although quite topical, is not really desirable as it would require an
additional layer of management that could further complicate an already
complex area. The project-specific participatory model, on the other hand, is a
model that could have a more practical short-term impact due to the nature of
the individual project-based structure, which is similar to the current model. The
variation would come in the negotiation and formalisation of the participatory
structures. The desirable elements of structured participation, transparency,
accountability and accuracy within a life-cycle approach to the SLP design and
implementation could be applied in a multitude of ways; key to this approach are
the principles, which can be applied practically for the benefit of the intended
beneficiaries.
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INTRODUCTION
Over the past months, there has been much polarised discussion following
Minister Zwane’s promulgation of the Reviewed Broad-Based Black Economic
Empowerment Charter for the South African Mining and Minerals Industry
(Mining Charter III) and the Chamber of Mines’s legal challenge to the charter.2
Much of the discussion has centred on prophecies of the end of mining in South
Africa issued by the industry and pro-business commentators on the one hand,
and counterclaims that it is necessary for racial transformation in the industry on
the other.3 Less has been discussed regarding how the Mining Charter III can
increase the power of workers and communities and transform the conditions of
the people who continue to suffer the negative impacts of mining, and whether
the Charter can foster environmental justice and environmentally sustainable
development.
The MPRDA, created to govern mining in the democratic dispensation, contains
a number of provisions and mechanisms with the stated purpose of transforming
a mining sector characterised by severe inequality.4 The Mining Charter and the
SLPs are the main all-encompassing mechanisms for achieving this. There has
been significant debate about all transformation initiatives of the Charter’s class
character – i.e. whether it should be focused on broad-based empowerment of
the working class or on the creation of a class of black capitalists. The injustices
of the mining sector have been of a distinct race, class and gender character –
profits have been made via the exploitation of black workers in particular and
have benefited from the land dispossession of black communities. In recent
years, mining has increasingly taken place on the land of rural black communities.
Furthermore, mining continues to have a particularly severe impact on the rights
of women in mine-affected communities.
This paper seeks to analyse the extent to which the Mining Charter III represents
progress in advancing the programmatic demands articulated by mineworkers
and communities, including distinct demands pertaining to the gendered impact
of mining.
The first section will introduce the concept of transformation in its historical
perspective as egalitarian social change in the context of a negotiated transition
to democracy rather than a social revolution. Its contested nature will be
discussed, in particular between broad-based worker and community-centred
transformation and transformation primarily designed to create a black capitalist
class. It will set out a small number of key demands championed by trade unions
and communities and the democratic, socialist approach to transformation
they embody. These demands can be found in a number of documents, including
charters and constitutions adopted by organisations and submissions on
legislation and policy. They can be grouped under the themes of consent and
democratic decision-making; restitution and compensation for the harms of
mining; community and worker control (ownership); and local economic development, and will be used to evaluate the Mining Charter III critically.
For this reason, the paper will pay particular attention to the mechanisms for
worker and community ownership and participation contained or suggested in
the Mining Charter III. In so doing, it will utilise a conception of transformation
premised on a democratised mining economy as well as the deracialisation of
ownership patterns. This will involve, inter alia, comparing the relevant provisions
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of the Mining Charter III to what is contained in the People’s Mining Charter,
endorsed by a coalition of communities and civil society organisations.5 Furthermore, this paper will also read the proposed community benefit mechanisms in
light of the simultaneous project of bolstering the powers of traditional leadership
at the expense of communities in rural areas, including through the distortion of
customary law.

LEGISLATIVE FRAMEWORK FOR THE MINING CHARTER
The transformation of the mining sector, like all sectors of society, is mandated by
the Constitution, which provides that ‘[t]o promote the achievement of equality,
legislative and other measures designed to protect or advance persons, or
categories of persons, disadvantaged by unfair discrimination may be taken’.6
The legislature under the democratic dispensation intended the MPRDA to
be transformative, as indicated by its objectives. In relation to the Mining Charter,
the relevant objectives are Section 2 (c) ‘promot[ing] equitable access to
the nation’s mineral and petroleum resources to all the people of South Africa’;
2 (d) ‘substantially and meaningfully expand[ing] opportunities for historically
disadvantaged persons, including women and communities, to enter into and
actively participate in the mineral and petroleum industries and to benefit from
the exploitation of the nation’s mineral and petroleum resources’; 2 (e) ‘promot[ing]
economic growth and mineral and petroleum resources development in the
Republic, particularly development of downstream industries through provision
of feedstock, and development of mining and petroleum inputs industries’; 2 (f)
‘promot[ing] employment and advanc[ing] the social and economic welfare of all
South Africans’; and 2 (i) ‘ensur[ing] that holders of mining and production rights
contribute towards the socio-economic development of the areas in which they
are operating’.
One of the main mechanisms for achieving this is contained in Section 100 (2) of
the MPRDA, which provides that:
a) To ensure the attainment of the Government’s objectives of
redressing historical, social and economic inequalities as stated in
the Constitution, the Minister must within six months from the date
on which this Act takes effect develop a broad-based socio-economic
empowerment Charter that will set the framework for targets and
time table for effecting the entry into and active participation of
historically disadvantaged South Africans into the mining industry,
and allow such South Africans to benefit from the exploitation of the
mining and mineral resources and the beneficiation of such mineral
resources.
b) The Charter must set out, amongst others, how the objects referred
to in section 2 (c), (d), (e), (f) and (i) can be achieved.
The Act therefore provides guidance on the nature of the Charter – ‘a framework
for targets and time table’ – and the content, namely programmes that at a
minimum address issues regarding equalisation of access to mineral resources;
the participation of historically disadvantaged South Africans (HDSAs) in the
sector; promotion by the mining sector of upstream and downstream industries;
promotion of employment and social economic welfare; and, finally, contribution
by mining companies towards the development of communities. The MPRDA is,
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however, silent on the time period for targets and whether there should be a
number of iterations. The practice that has emerged is a series of iterations of
the Charter, each of which lasts for a five-year period.
Closely related to the Mining Charter are the SLPs, which contain commitments
by mining companies regarding human resources development, local economic
development and downscaling closure, and are submitted as part of the mining
rights application for each operation and become binding on the granting of the
mining right.7 The areas that need to be addressed in SLPs mirror those of the
Mining Charter, hence alignment of the two frameworks is critical.

COMMUNITY- AND WORKER-CENTRED TRANSFORMATION
OF THE MINING SECTOR
Before critically evaluating the draft Mining Charter, it is important to define
what worker- and community-centred transformation is. This requires understanding, first, what needs to be transformed, i.e. the history of South Africa’s
mining economy; second, the historical demands of workers; third, the project of
transformation under the Constitution; and, fourth, the key demands workers
and communities have made for the transformation of the sector under the
present dispensation.
Mining capital has both been a major driver and a major beneficiary of colonialism
and apartheid. Since the discovery of diamonds in the late 19th century, the
South African mining industry has been premised on the exploitation of the lowwage migrant labour of black South Africans.8 This exploitation was facilitated by
the dispossession of land, the levelling of land taxes and the reservation of more
highly paid jobs for white workers by colonial and apartheid administrations.9
The impact of this system has been the loss of land, the breakup of families, low
wages and occupational diseases for the majority, and wealth for a minority.
Historically, movements of the working class have sought to achieve full worker
ownership and control over the economy (socialism) and have also fought, in the
context of capitalism, for social democratic reforms in this direction. These have
included campaigns for ownership of at least a share of companies to be held
through vehicles such as worker cooperatives. In South Africa, the nationalisation
of the mining sector in order to meet the needs of society as a whole (rather
than a white capitalist class) was a historic demand of black workers captured in
key documents of the struggle such as the Freedom Charter.10
Transformation can be understood as the approaches taken to address the
legacy of apartheid and colonialism in the context in which a revolution did not
occur, but a negotiated settlement resulted in a constitutional democracy. This
emerged through the interpretation of a constitution that, in contrast to traditional
liberal constitutions, does not seek solely to protect civil and political rights but
to guide social change to rectify the historical injustice. The most influential
formulation, endorsed by then Chief Justice Langa, was by Albertyn and Goldblatt,
who described the transformation project as one of ‘complete reconstruction of
the state and society, including a redistribution of power and resources along
egalitarian lines’.11 Klare originated the term ‘transformative constitutionalism’,
which he defined as follows:
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Transformative constitutionalism connotes an enterprise of inducing
large-scale social change through nonviolent political processes grounded
in law.12
As is the case with any broadly defined political or jurisprudential concept or
principle, the precise policy content of transformation has been the subject of
dispute by different class interests and ideologies. In relation to the mining sector,
there has been a broad consensus among the majority of South Africans, captured
in the objects of the MPRDA, on the need to achieve redress for and reconfiguration
of a mining system historically premised on the dispossession, exploitation and
discrimination of black workers and communities. There has been significant
contestation between an approach to transformation that emphasises the creation
of a racially diverse and gender-representative capitalist and managerial class in
the sector, and one that has emphasised broad-based ownership and democratic
accountability.13
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The Mining Charter, in all its iterations, has included programmes addressing
many areas. These include black ownership, human resources (skills) development,
employment equity, worker housing, local economic development, preferential
procurement and beneficiation. There are also numerous areas of transformation
the charters have not addressed. The brevity of this paper does not allow for all
these issues to be discussed. Instead, it will focus on five themes that have been
the subject of consistent demands of workers and mine-affected communities.
These are democratic voice in development decision-making, gender equality,
compensation and restitution, worker and community ownership and, finally, the
channelling of mineral wealth into local economic development for mine-affected
communities.

CONSENT AND DEMOCRATIC DECISION-MAKING
The organised mine-affected community sector, in particular, has advanced the
demand that no mining or any development can be allowed to proceed in the
absence of the free prior and informed consent (FPIC) of the communities living
on the land. This is captured in the People’s Mining Charter, which was formulated
from the demands of 150 mine-affected communities in South Africa and is
premised around democratic community self-determination.14 This must be
informed consent and hence the People’s Mining Charter requires that communities must have free access to all forms of knowledge required to make
this decision.15 Furthermore, the People’s Mining Charter is clear in affirming a
democratic approach to decision-making under living African Customary Law,
one that does not involve traditional leadership exercising this power unilaterally
on the community’s behalf. Community organisations and civil society have
challenged the continuation of the colonial and apartheid state’s practice of
centralising power in traditional leaders and the mining industry’s engagement of
the community solely through them.16
The present architecture of the MPRDA, while requiring mining companies to
engage with owners and occupiers of the land on which they are applying to
mine, accords the state the exclusive right to decide whether to give the project
the go-ahead.
However, even in the absence of an amendment to the MPRDA to provide for
FPIC, there are potential measures that could make mining development more
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democratic. There could be requirements for consultative bodies to oversee
mining developments consisting of community representatives, trade unions,
company management and government. They could have sub-committees
dealing with local economic development and human resources development. In
relation to environmental management, downscaling and retrenchment, there
are already multi-stakeholder bodies. Future forums, dealing with these issues
and consisting of management and organised labour, are legally mandatory in
terms of the MPRD regulations pertaining to SLPs.17 Community participation
should also be made mandatory. In the environmental sphere, several
environmental authorisations for high-impact projects require environmental
management committees, which are multi-stakeholder oversight bodies.18

GENDER EQUALITY
The mining economy has been one that has exacerbated and entrenched gender
inequality in a number of respects. First, there is the loss of livelihoods
experienced by women who are dispossessed of arable land to make way for
mining.19 This loss of economic autonomy translates into lesser social autonomy
and, in addition, many women have had to resort to ways of earning a living that
leave them vulnerable to gender-based violence. Second, the frequent impacts
of mining on water availability and quality, and on health due to environmental
degradation, add to the burden of women’s ascribed domestic roles, thereby
further increasing the amount of unpaid work by women.20
Third, women who are employed on the mine site face discrimination, insufficient
amenities and vulnerability to rape and other forms of gender-based violence.
One of the most horrific instances of this was the gang rape and murder of
Binkie Mosiane, in Anglo Platinum’s Khomanani mine in Rustenberg. Addressing
this requires institutionalised support to victims of gender-based violence and
adequate equipment and amenities (e.g. changing rooms and toilets) for women,
among other measures.
Women in mine-affected communities have campaigned against the patriarchal
versions of customary law that have been historically imposed by the colonial
and apartheid state traditional leaders. In the People’s Mining Charter, for
example, it provides that ‘[w]omen must have the right to inherit land and should
be consulted on all issues affecting their bodies, families, land and lives in both
customary traditional structures and community, local, provincial and national
structures’.21

COMPENSATION AND RESTITUTION FOR HARMS RESULTING
FROM MINING
A key demand of mining communities has been for restitution or compensation
for the historical and present harms by the mining industry, including land
dispossession, loss of access to food and water, loss of livelihoods, damage to
houses as a result of blasting, and health impacts of mining. This is captured in
the People’s Mining Charter, which calls for reparations for correcting historical
harms and states that ‘compensation for loss of livelihoods and economic, social,
environmental, cultural and heritage resources should be based on full cost
accounting including future losses of alternative development paths and value
loss of minerals’.22
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Community and worker control (ownership)
During the parliamentary deliberations that produced South Africa’s postapartheid mining dispensation, organised labour participated actively, along with
mining companies, including through parliamentary submissions. Organised
labour also participated in the deliberations regarding the Broad-Based Black
Empowerment Act and codes, which constitute the overarching framework for
ensuring black ownership of the economy. One of the criticisms by COSATU of
the new legislation and the Mining Charter was the absence of clear requirements
for worker ownership of mining operations. COSATU also championed the use of
worker cooperatives as the vehicle for this ownership.

Local economic development
Communities have, in instruments such as the People’s Mining Charter, demanded
they see mining profits converted into real local economic development, including
sources of livelihood and quality public infrastructure and services that address
their needs and priorities.23 Different communities will, based on the coverage
and quality of different services and infrastructure in their areas, have different
exact needs, priorities and desired projects. However, there are a number of
common demands amongst communities interviewed for CALS’s SLP research,
including demands for jobs, health facilities and improved education facilities.
Communities have also demanded that they have a real say in determining which
programmes are adopted and in ensuring they are implemented fairly.

AN EVALUATION OF THE PRIOR MINING CHARTER
Before analysing the Mining Charter III, we will present its predecessor, which is
necessary to assess whether Mining Charter III represents progress in terms of
the indicators of worker- and community-centred transformation. This is the
second iteration of the Mining Charter, namely The Amendment of the BroadBased Socio-economic Empowerment Charter for the South African Mining and
Minerals Industry, September 2010 (Mining Charter II).24

Consent and democratic decision-making
The Mining Charter II, as with all iterations of the Mining Charter, is a creature of
the empowering statute, namely the MPRDA, which grants the state the monopoly
of decision-making regarding whether to grant the right to mine on a piece of
land. While mining companies are required to attempt to reach an accommodation
with owners or occupiers of land where mining takes place, the conclusion of
an agreement is not a condition for the issuing of a prospecting right, mining
right, mining permit, or any other permission under the Act.25 It is therefore not
surprising that the 2010 Mining Charter does not recognise the right to FPIC.
The Mining Charter II, unlike the MPRDA and the MPRD regulations, does expressly
provide for community participation in relation to mining projects and local
economic development. It states, first, that ‘… mining companies must invest in
ethnographic community consultative and collaborative processes prior to the
implementation/development of mining projects’, and, second, that ‘mining
companies must conduct an assessment to determine the developmental needs
in collaboration with mining communities and identify projects within the needs
analysis for their contribution to community development’.26
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However, in contrast to other areas, such as black ownership, the Charter does
not set measurable targets or specify institutional mechanisms for facilitating
such participation. One such measure would be the mandated inclusion of mineaffected communities in multi-stakeholder bodies to monitor compliance and
oversee the direction of the mining operation in relation to the constitutional
rights of communities.

Gender equality
The Mining Charter II contains no specific reference to the pursuit of gender
equality by addressing any community or workplace issues identified above. The
target of 10% women in mining, required by MPRD regulations to be addressed
in mining companies’ SLPs, is not even included.27

Restitution and compensation for harms as a result of mining
The MPRDA and regulations do not insist that the Mining Charter address
restitution and compensation for the negative impacts of mining on communities,
households and individuals. Given this absence in the regulatory framework, the
Charter does not address this issue, which, as stated above, is a critical issue for
mine-affected communities.

Community and worker control (ownership)
The 2010 Mining Charter provides no minimum share of ownership to be held
by workers.

Local economic development
The Mining Charter II sets the following requirements for mine community
development.28 First, companies must have programmes for mine community
development. Given that the MPRD regulations require SLPs to include
infrastructural and income-generating projects for mine-affected communities,
it would appear that this is a reference to SLPs, though the link between the two
is not explicitly made. Second, in formulating these programmes the company
must collaborate with communities to conduct an assessment of mine communities’ needs and decide on projects. Third, these projects must be in line with
the IDPs of municipalities. Fourth, the expenditure by the company on these
programmes should ‘be proportionate with the size of investment’.
Notably absent is any specification of the form that collaboration with
communities should take, and hence it is very difficult to know what level of
participation is adequate for the purpose of the Charter. This is significant as
many mining companies view consultation with the municipality as discharging
these obligations, on the assumption that the IDP adequately addresses community needs. Also absent is any formula for determining what constitutes a
sufficiently proportionate expenditure on mine community development, which
gives rise to questions such as: Is it based on the operation’s wealth, turnover or
profits? What is the minimum percentage of the ‘size of investment’, however it
is defined? Can the company justify lower-than-projected turnover or profits as
a reason for reducing community development commitments? How is the sum
set aside for community development to be secured?
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IS MINING CHARTER III A PROGRESSION (OR REGRESSION)
IN RELATION TO WORKER- AND COMMUNITY-CENTRED
TRANSFORMATION?
Consent and democratic decision-making
Given that the empowering legislation has not, in the period between the
Mining Charter II and the Mining Charter III, been amended to recognise FPIC, the
continued failure of Mining Charter III to provide for this right is not surprising.
The Mining Charter III represents a regression in that there is no longer a
suggestion that companies are required to directly consult communities on
mine community development projects but is clearer that consultation with
municipalities suffices, on the basis that IDPs are legally required to involve
community participation.

Gender equality
In relation to required representativeness of management, there is progress
insofar as there are now specific targets requiring half of the required black
persons in management to be women.29
In other respects, the Mining Charter III represents continuity of the failure to
acknowledge and address gender inequality in the sector, with a lack of concrete
measures to address the impacts of mining on women in communities.
At the workplace level, there are no requirements pertaining to equal pay for
equal work, for adequate facilities for women and for actions to combat sexual
violence on the mine site.

Restitution and compensation for harms as a result of mining
The Mining Charter III represents no change from its predecessor in the total
absence of any targets in this regard.

Community and worker control (ownership)
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share will ensure that the
benefits will be enjoyed by
the broader community.

The Mining Charter III is the first instance in which a finalised Charter reserves
specific percentages of the black ownership share for workers and for communities.
The 2016 draft of the MPRDA released for public comment provided for a
minimum of 5% to be divided between workers, communities and black
entrepreneurs.30 The final Mining Charter III provides for a minimum of 8% share
of ownership for workers and communities each, though the lion’s share (14%) is
designated for ‘BEE entrepreneurs’.31 This is the first time a significant proportion
of the ownership share has been allocated to the sectors of society most impacted
by mining.
However, it is far from clear that the structure set up to manage the 8% community
share will ensure that the benefits will be enjoyed by the broader community.
The Mining Charter III provides that this 8% share shall be administered by a
community trust to be managed through a body set up in the Charter called the
Mining Transformation and Development Agency (MTDA).32
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First, it is unclear whether the Minister has the power to create a state agency,
which is typically the product of primary legislation, in a Mining Charter. The
Mining Charter III provides almost no guidance regarding the nature of the
structure. Unanswered questions include how members are elected (and
recalled), what their fiduciary duties are, who should be on the board (in terms
of skills and social sector), how are funds to be allocated (communities’ role in
deciding in particular) and how they are transparent and accountable to
communities. The MTDA, in fact, accounts solely to the Minister.33
The lack of guidance on the organisational form (including mandate, structure
and procedure), coupled with the absence of transparency and accountability
mechanisms, needs to be viewed in the context, acknowledged by the draft
Charter III itself, that ‘…the interests of mineworkers and communities are
typically held in nebulously defined trusts, which constrain the flow of benefits
to intended beneficiaries’.34 Many instances are in the public domain. One of
these is the Bakgatla-ba-Kgafela, in the Bushveld (platinum) Complex in the
North West, where the chief tightly controls the significant revenues in the name
of the community. The combined value of the deals and concessions entered
into is an estimated R15 billion. Despite this, areas such as Bakgatla-ba-Kgafela
‘… bear the hallmarks of the apartheid order: extreme poverty, massive
unemployment, poor education and a paucity of basic public services’.35 This is
not surprising because, as Mnwana writes, the management of these funds under
the Kgosi has been characterised by an absence of transparency and accountability
regarding expenditure.36 This has been the subject of court challenges by a local
anti-corruption organisation. This must also be viewed in the context of the
allegations and evidence of state capture.
In this context, there is reason to suspect that the real beneficiaries of the
community share will either be the DMR or the class of traditional leaders who
have disproportionately benefited in areas such as Bakgatla-ba-Kgafela.

Local economic development
The Mining Charter III sees the inclusion of direct references to SLPs for the first
time. Crucially, the Mining Charter III requires the SLPs to be ‘published in English
and other languages commonly used within the Mine Community’.37 This, if
adhered to, would remove a significant barrier to communities being able to
participate in the conception, design, implementation and review of SLPs. In
particular, holding mining companies to their obligations would be made easier
if communities did not have to spend extensive time on gaining access to the
documents through the process under PAIA.
There is also the requirement that expenditure on community development be
proportionate to the size of the investment.38 However, this does not offer a
yardstick for determining what is sufficient. This represents a regression from
the 2016 draft Charter, which required that a minimum of 1% annual turnover be
contributed towards the development of local and labour-sending communities.39
The 2010 Charter, as set out above, included references to collaboration with
communities in the identification of their needs for LED projects in line with the
IDP, though it did not provide guiding principles on how this should occur, nor
did the Charter expressly indicate that this pertained to SLPs. The Mining Charter
III simply states that municipalities’ IDPs must be developed in consultation ‘with
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all relevant stakeholders’ as per the Local Government: Municipal Systems Act.40
There is thus no provision for direct community consultation on the selection of
projects in SLPs, let alone a set of guiding principles.

CONCLUSION
Viewed globally, in terms of the issues of consent and democratic decisionmaking, gender equality, restitution and compensation, ownership and local
economic development, the 2010 Mining Charter primarily advanced an elite
approach to transformation, focusing on deracialising the mining capitalist and
managerial classes over broad-based empowerment for workers, communities
and women within these groups. The Mining Charter III only represents a concrete,
if limited, advance in terms of worker ownership. Given that there is no guidance
on the structure, procedure, accountability and transparency (beyond reporting
to the Minister) for the chosen vehicle for community ownership, the Mining
Charter III is unlikely to represent a tangible advance for the majority of mineaffected communities.
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INTRODUCTION
A country’s revenue management system should comprise the laws, regulations
and/or individual agreements that determine the channels through which
resource revenues will accrue to the government and affected communities.
However, more often than not, mining revenues never find their way back to the
community where the extraction takes place. The national narrative usually
overrides the local narrative when it comes to benefit sharing. The law of
combined and uneven development rules supreme in the mining sector, where
those not affected by the extractive process benefit the most.
The government needs to balance its interest in maximising its income with
investors’ need to be confident of getting a worthwhile return in a risky environment. The government also needs to use the revenues in a strategic manner that
boosts the wider economy and maximises economic and social benefits for
communities. It may be logical to put aside some revenues, either with a view to
providing stability in the event of future resource price instability or making
overseas investments to provide returns for future generations. This is particularly
important for mineral resources because they are finite and non-renewable. It is
imperative that the government allocates and manages revenues from mining in
a way that maximises economic benefits for communities and enhances national
development.
In June 2017, the DMR tabled the Reviewed Broad-Based Black Economic
Empowerment (BBBEE) Charter for the South African Mining and Minerals
Industry (implementation of the Charter has been placed on hold due to a court
challenge by the Chamber of Mines and Mining-Affected Communities United in
Action – MACUA). The Charter stipulates that Black Person Shareholding has
increased to 30% from 26%. This is an attempt to fix the challenges within the
benefit-sharing scheme in South Africa, but it is far from satisfactory. Even
though it has been revised upwards, it remains low. Although the Constitution of
South Africa states that the minerals belong to the people of South Africa, it is
ironic that corporations continue to get the lion’s share of South Africa’s mineral
wealth, while most mining communities are experiencing new poverty. The
working conditions in the mines of South Africa are also deplorable, to the extent
that most mineworkers live below the poverty line. The Marikana massacre of
2012, which left over 40 mineworkers dead, lifted the lid on the poor conditions
in South Africa’s mines. It showed that more needs to be done to level the playing
field in the mining sector.
Government’s intention to increase the shareholding of black South Africans in
the mining sector to 30% is a step in the right direction, but it is at the
implementation stage where the policy will show its usefulness. This is likely to
be an empty promise that will only benefit already-empowered black South
Africans. According to the policy, black people are expected to buy shares in
foreign-owned companies. Reactions among different sectors of the economy
indicate that the majority of poor South Africans who desperately need to
benefit from this policy will not be able to access the financial resources to
acquire the shares. A better option would be for the government to ensure that
communities get shares as part of their contribution to equity, given that the
policy further declares that the community owns the mineral resources.
Government will then need to build the capacity of the community to ensure
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that the proceeds from the community shares are utilised for the benefit of the
community at large in an efficient, long-lasting and transparent manner.
Revenue management is a key component of good governance of resources.
Research conducted by the Natural Resource Governance Institute (NRGI)
that led to the development of the 2017 Resource Governance Index2 showed
that South Africa’s revenue management was weak, with a score of 40 out of
100 points. This very low score is evidence of serious challenges that cascade
from calculations of royalties and taxes down to the allocation and distribution
of revenue.
This article seeks to provide an analysis of the management of mineral royalties
from mining activities in South Africa with the intention of proffering implementable
recommendations that ensure that communities and the rest of the South African
citizenry benefit from mining equitably while safeguarding the finite resources
for the benefit of future generations. Crucial changes need to be incorporated
in South Africa’s laws so the desired positive changes can be realised for poor
South Africans. South Africa needs to adopt a benefit-sharing scheme that
safeguards the ownership of resources by South Africans.

THE CONCEPT OF MINERAL ROYALTIES

As special taxes for the
mining sector are, in
principle, directed at the
net value of the mineral
resource after the
deduction of costs of
production, including
normal profits, they
should be levied as
close as possible to the
point of extraction.

Before examining the management of mining revenue, it is useful to define
mineral royalties. Mineral royalties are payments made to the owner of mineral
rights for the privilege of extracting the mineral from the ground, based on a
lease agreement. The royalty payment is based on a portion of earnings from
production and varies depending on the type of mineral and the market
conditions.3 The payments are made regularly, usually based on the volume or
price of minerals extracted. Typically, national states receive such payments in
consideration for the right to exploit particular mineral resources. Depending on
the type of contract the state and the company have, the terms defining the
royalty calculations are spelt out in the lease, contract or licence, so different
countries use different formulae to reach the royalty amounts to be paid.
The term ‘mineral royalty’ has traditionally been applied in mining legislation
when referring to specific, ad valorem and, in some cases, mining taxes based on
an accounting profit base. In effect, all the forms set out above are alternative
ways for governments to appropriate economic rents unique to mining and are
applied in addition to the general corporate income tax and other forms of
taxation that cover all sectors of an economy.
As special taxes for the mining sector are, in principle, directed at the net value
of the mineral resource after the deduction of costs of production, including
normal profits, they should be levied as close as possible to the point of extraction.
This is done to avoid other non-extraction costs being added. Such costs include
the cost of processing and transportation of ore to markets. It is also done this
way because very few, if any, commodities are sold at this point.
It must also be noted that special taxes for the mining sector are levied at the
project level, rather than, as is commonly the case for corporate income tax, at
the consolidated entity level. In most jurisdictions, these special taxes are a
legitimate deduction in assessing corporate income tax.
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Mineral royalties generally take the following forms:4

1. Unit-based (specific) royalties
For example, a fixed monetary rate is applied to a physical base, for example as
rand per tonne or rand per cubic metre, whatever the measurement unit used for
the commodity (weight or volume). Because these rates can be affected by
inflation, other changes in the economic environment and commodity prices,
certain provisions may be included in the regulation in order to ensure progressive
adjustments of the fixed royalty rate. This type of royalty creates steady income
and is administratively efficient and easy to audit. However, it can also be highly
inefficient and distortionary economically. For these reasons, specific royalties
are generally applied to bulk, low-value commodities.

2. Ad valorem (value-based) royalties based on the value of production
An ad valorem royalty is a rate charged based on the value of the commodity.
It consists of a uniform percentage (the rate) of the value (the base) of the
mineral(s) in the products sold by the miner. As already indicated, the value of
the resource should be at the point of extraction, but very few sales of rough ore
take place, after crushing and screening, at the ‘mine gate’. The first arm’s-length
sale is generally in the form of a product to which some value has been added
by downstream processing, for instance with sales of mineral concentrates or
refined metals. The concept of an arm’s-length transaction is to ensure that both
parties in the deal are acting in their own self-interest and are not subject to any
pressure or duress from the other party. Ad valorem royalties can be levied on
two possible bases:

• Realised value of sales
This is the value shown on the sales invoice. Its advantage is that it is indisputably
defined and leads to simpler audits, lower administrative costs and fewer
disputes. The disadvantage of this type of royalty is that it relates to the payable
metal rather than the value of the resource at the mine gate and it may include
realised hedging gains and losses, effectively involving government sharing in
the marketing risk.

• Gross value of the mineral/metal contained in the mineral product sold
This methodology derives the value of the resource by multiplying the weight of
the mining product sold by its grade to obtain the relevant amount of contained
metal and assessing its value using a quoted market price for the metal on the
day of the sale. Auditing of this type of royalty often involves difficult verification
of quantities and grades of product sold. A single royalty rate is often applied to
the value base, regardless of how it is defined and irrespective of the grade of
the product sold. Such an approach is inequitable for products to which value
has been added and creates a disincentive to invest in downstream processing.
For this reason, some jurisdictions apply progressively lower royalty rates as the
nature of a product progresses from crude ore to metal. Deduction of transport,
insurance and other marketing costs may also be allowed in an attempt to
approximate an ex-mine value base.
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MINERAL ROYALTIES: AFRICA AT A GLANCE
Resource-rich countries in Africa have shown a common trend towards restructuring
their royalty tax systems, albeit at the low end of the continuum or base of the
pyramid of harmonisation as shown in Table 1. The harmonisation takes the form
of convergence, through spontaneous and voluntary actions. The passive and
uncoordinated, but similar, choices are based on some common design features
of countries’ royalty systems. The convergence is partly attributed to policy
diffusion across countries and, most importantly, the influential role of international financial institutions in mining sector reforms on the continent.
Table 1: Mineral rates in selected African countries5
Country and
royalty range

Minerals

Royalty rate
% (2015)

Democratic
Republic of Congo
0.5%–2.5%

Ferrous
Non-ferrous
Precious

0.5
2
2.5

Adjusted revenue
Adjusted revenue
Adjusted revenue

Kenya
5%–12%

Titanium
Gold
Coal
Diamonds

10
5
8
12

On
On
On
On

Tanzania
3%–4%

Copper
Gold
Iron ore
Coal

4
4
3
2

Namibia

Diamonds/precious
Uranium
Dimension stone
Gold/copper/base metals
Others

10
6
5
3
2

South Africa

Copper
Gold
Coal
Iron ore

Zimbabwe

Diamonds
Platinum
Gold
Base/industrial metals
Coal
Other precious metals

15
10
5
2
1
4

Ghana

Copper
Gold
Iron ore
Coal

Botswana

Diamonds
Gold/precious metals
Copper/nickel
Coal

0.5
0.5
0.5
0.5

to
to
to
to

Details

gross
gross
gross
gross

sales
sales
sales
sales

revenue
revenue
revenue
revenue

On gross sales revenue
On gross sales revenue

7
7
7
7

Adjusted
Adjusted
Adjusted
Adjusted

revenue
revenue
revenue
revenue

5
5
5
5

Revenue
Revenue
Revenue
Revenue

(turnover)
(turnover)
(turnover)
(turnover)

10
5
3
3

On
On
On
On

sales
sales
sales
sales

gross
gross
gross
gross

revenue
revenue
revenue
revenue

The most obvious expression of convergence is the choice of specificity over
uniformity of royalty rates. With the exception of a few, most countries in Africa
employ a sliding scale for mineral royalty rates, depending on the mineral type, as
shown in Table 1. For example, Botswana’s royalty rates are 10% for diamonds and
3% for coal. The royalty rates are always higher for high-value precious metals
and minerals and lower for low-value bulk commodities.
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There is also common ground in applying royalty rates according to the unit
value of minerals. Between countries, there are major differences in the individual
mineral royalty rates by value. For example, precious metals and minerals royalty
rates are as high as 10% for gold in Zimbabwe and as low as 4% for gold in the
United Republic of Tanzania. Generally, the royalty rate for diamonds is the
highest, indicating the significance and high value placed on diamonds as well as
the higher opportunity they present in those countries. Zimbabwe has a high
royalty rate on platinum group metals for the same reasons. Royalty rates may
also be distinguished according to production methods. For example, Zambia
recently implemented a new royalty regime that charges a sliding scale rate for
open-pit mining at 4 to 6% benchmarked to the international market price of
copper. The previous regime differentiated royalty rates by mining method, with
higher rates (20% in 2015) for open-pit operations and lower rates (8%) for
underground operations.
There appears to be very little commonality among the countries in terms of
range of royalty rates. While countries remain diverse in their potential and
circumstances, harmonising the range is a promising area for coordinating
efforts of countries. As indicated in Table 1, the rates vary between 0 and 15%.
The mineral royalty could be ranged within reasonable limits given the points
discussed above on the variances among countries, especially with respect to
the significance of the minerals to each country. Besides South Africa, few
countries apply profit-based royalty taxes and resource rent taxes. Apparently,
administrative simplicity remains a key determinant of instrument choice. But
this appears to come at the expense of ambition to mobilise greater revenues.
This low-hanging fruit approach may end up undermining capacity-building
efforts. As governments over-rely on ad valorem royalties – which are simple to
implement – they are losing sight of the need to improve the capacity of tax
administrations to monitor costs effectively along the value chain. In fact, this
may even weaken government hands in future royalty negotiations. For example,
when companies argue for revising the rates during times of depressed prices,
for example, governments may not have the proper cost basis to argue against
the mining company’s demands.6
While average mineral royalty rates in Africa remain comparable to those in
other countries and in some instances are even higher, collections from African
countries are generally lower. This raises questions about the efficiency of the
mineral royalty systems currently in use and the capacity of the tax authorities
to implement the agreed headline rates.
While efficient instruments for mobilising more revenues remain crucial, equally
important are the mechanisms for the distribution of the collected revenues.
Collection has been shown to vary widely, with some countries collecting
centrally and distributing to their regions as part of the national budget and
some collecting at state, province and region level. The approaches are countryspecific and depend on many factors, including the capacity of the taxation
system to support a particular method efficiently. A centralised approach is
common on the continent, with some countries (for example, Ghana, Senegal
and Niger) having mechanisms to distribute proportions of mineral royalties to
regions. Nevertheless, there are well-developed systems for managing mineral
revenues that could be institutionalised and/or strengthened by member states.
These include:
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There appears to be
very little commonality
among the countries
in terms of range of
royalty rates. While
countries remain diverse
in their potential
and circumstances,
harmonising the range
is a promising area for
coordinating efforts
of countries.

• Creation of fiscal stabilisation or sovereign wealth funds;
• Creation of future generation funds, sustainable development revenue funds,
•

mineral development funds or community development funds; and
Creation of a long-term human and physical infrastructure fund.

There are examples of sovereign wealth funds that could inform other countries’
approaches to managing mineral revenues. Botswana’s Pula Fund, created in
1994 from diamond revenues, stood at 6.9 billion pula in 2016.7 Chile’s Economic
and Social Stabilisation Fund and Angola’s Sovereign Wealth Fund are other
examples of sovereign wealth funds whose creation and management provide
lessons for the African continent. These funds serve as investment vehicles and
economic stabilisation mechanisms during economic contractions.

ANALYSIS OF THE MINERAL ROYALTIES REGIME IN SOUTH AFRICA
Based on the above discussion of the concept of mineral royalties, a number of
stakeholders who are affected by the design and implementation of a mineral
royalty regime can be identified. Firstly, the state, which in South Africa is the
custodian of the nation’s mineral resources, receives the royalty as compensation
for the depletion of its mineral resources and has a direct interest in the royalties
regime. Secondly, the investor or mining company extracting the mineral resources,
who would be the party paying the mineral royalties, has a stake in the regime.
Lastly, the nation on whose behalf the state acts as custodian over the resources
and whose welfare the state has to advance and promote, according to the
MPRDA, also has an interest, although it is an indirect one.
The MPRDA allows the state, as custodian of South Africa’s mineral and petroleum
resources, to impose royalties on the transfer of mineral resources. In terms of
section 2 of the Mineral and Petroleum Resources Royalty Act (MPRRA), a person
who extracts and transfers a mineral resource from within South Africa is liable to
pay a royalty. The royalty is determined as the gross sales value of the mineral
resource at the time of transfer (tax basis) multiplied by a sliding royalty rate
(tax rate), which is determined in terms of section 4 of the MPRRA. A distinction
is made between refined and unrefined mineral resources transferred when
calculating the royalties.8
The objective of the state, as laid down by section 3 of the MPRDA, is first and
foremost to guarantee the sustainable development of South Africa’s mineral and
petroleum resources within a framework of national environmental policy, norms
and standards while upholding economic and social development. For the state
to be able to do this, it has to collect a sufficient share of the resource rents to
enable it to achieve its social and economic objectives.9 This, however, involves a
balancing act between ensuring that the state collects sufficient compensation,
taking care that the rent is not so excessive as to discourage companies from
investing in the development of the country’s mineral resources. Most countries
in Africa have failed to balance these priorities, resulting in the ‘race to the
bottom’ phenomenon where states compete to attract investors at their own
expense. The mining industry provides an opportunity for a country to lure
foreign direct investment. A mineral royalty regime should therefore strike a
balance between a tax regime able to attract foreign investment to the South
African mining industry and one that prevents its mineral wealth being stripped
by foreign investors before the country has collected its fair share of this wealth.10

Conversations around Transparency and Accountability in South Africa’s Extractive Sector

113

IN GOOD COMPANY? 3RD EDITION

In order to evaluate this objective, the level of royalties imposed is analysed from
the perspective of the state.
As custodian of the nation’s mineral resources, the state has the responsibility
to ensure that the national wealth obtained from these finite resources is
fully realised. The benefit derived from the exploitation of the country’s nonrenewable mineral resources can also be maximised when value is added
by further refinement and processing (downstream beneficiation) before the
resources are transferred.11 A royalty regime should therefore provide reinforcement
for extractors to engage in downstream beneficiation prior to exporting the
mineral resources that have been extracted. This aspect is evaluated by
considering the effect of refinement on the royalty charged.
Companies investing in the mining industry are mainly driven by the motive to
boost profits and shareholder value. The overall tax charge, of which royalties
form part, reduces the return earned by investors.12 To offer an attractive return
to investors, the South African tax regime must be competitive compared to
those of other countries as the geological potential of a project can be strongly
offset by uncompetitive fiscal and regulatory consequences.13 Tax stability plays
a significant role in the decision to invest in a project to develop a mineral
resource. To evaluate this objective, the level of royalties imposed is analysed
from the perspective of its impact on the returns for investors.
Communities expect that geological resources belonging to a nation will be
transformed into tangible benefits for them. Communities in South Africa
furthermore expect that the wealth generated from the country’s mineral assets
will be used to remedy the inequalities of the apartheid era.14 The MRPDA states
that substantial and meaningful opportunities must be created and expanded
for historically disadvantaged persons to enter the mineral and petroleum
industries and to benefit from the exploitation of the nation’s mineral and
petroleum resources. The achievement of the objective of the nation and communities to participate in the country’s mineral wealth is analysed by considering
the utilisation of royalties collected.
Gross sales value is defined in section 6 of the MPRRA. The MPRRA was enacted
in 2008 to impose a mineral royalty on the extraction of South Africa’s mineral
resources to compensate the nation for the depletion of its mineral riches. For a
mineral resource transferred in either the refined or unrefined condition specified
in the schedules to the MPRRA, gross sales value refers to the amount received
or accrued in respect of the transfer of the mineral resource. If, however, the
mineral is not transferred in the condition specified in the schedules of the
MPRRA, section 6 requires that the amount received must be adjusted upwards
or downwards, depending on the condition in which the mineral is transferred, to
an arm’s-length price that would apply if the mineral was transferred in a
condition specified in the schedules. This adjustment has proven to be challenging
in practice, in particular with regard to coal, where various grades of coal can be
transferred in the unrefined condition.15 Section 11 of the MPRRA contains a wideranging transfer pricing provision that allows the commissioner of SARS to
adjust the gross sales value from any transfer to reflect a gross sales value that
would have been derived from a transaction entered into at arm’s length if the
commissioner is of the view that the gross sales value received or accrued differs
from the arm’s-length amount.16
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To offer an attractive
return to investors, the
South African tax regime
must be competitive
compared to those of other
countries as the geological
potential of a project can
be strongly offset by
uncompetitive fiscal and
regulatory consequences.

SLIDING ROYALTY RATES
Section 4 of the MPRRA provides the following formulae to determine the royalty
rates:
For refined minerals —

(s4(1)): 0.5 +

For unrefined minerals — (s4(1)): 0.5 +

(EBIT for refined minerals)
×100
(Gross sales of refined minerals × 12.5 (B–factor)
(EBIT for unrefined minerals)
×100
(Gross sales of unrefined minerals × 9 (B–factor)

These formulae guarantee the state a royalty of at least 0.5% of the gross sales
value when a mineral resource is transferred, irrespective of the profitability of
the extractor. The additional compensation for the state will depend on the ability
of the extractor to pay the royalty from the profits realised from the mineral
resource, as the ratio of Earnings Before Interest and Tax (EBIT)/gross sales value
should reflect the profitability of the extractor. For purposes of the royalty rate
formulae, EBIT is defined in section 5 of the MPRRA as the gross sales of the
extractor in respect of minerals during a year of assessment, less any amount that
is deductible in terms of the Income Tax Act 58 of 1962 from the income of the
extractor during such year of assessment in respect of assets used or expenditure
incurred to win, recover and develop those mineral resources to the condition
specified in the relevant schedule. It is important to note that this definition of
EBIT clearly makes provision for a deduction of allowances granted in respect
of capital assets used to win, recover and develop the mineral resources. During
the drafting of the legislation, the legislator acknowledged that the mining
process is capital-intensive and capital expenditure had to be taken into account
in the royalty formulae. One of the main deductions relating to capital expenditure
by mining companies in the Income Tax Act is section 36, which provides an
accelerated allowance for capital expenditure, subject to certain ring-fencing
rules. The royalty rates are capped at 5% for refined minerals and 7% for unrefined
minerals.

UTILISATION OF THE ROYALTIES COLLECTED

Some suggest that the calls
for nationalisation of the
mining industry may not
have arisen from the fact
that the compensation
for the depletion of the
nation’s mineral resources
is insufficient, but rather by
the lack of accountability
towards the nation about
the utilisation of the
royalties for its benefit.

The level of royalties collected in terms of the MPRRA appears to be relatively
high as evidenced by the earlier discussion, even though the linkage of the regime
to income tax deductions may ultimately reduce the value of the state’s share of
the country’s mineral wealth. The political equilibrium of a country is often
affected not only by whether the levels of tax collected are sufficient, but also by
factors such as voice, accountability and corruption. As the mineral royalties are
collected by the state as custodian of the benefit of South Africa’s mineral wealth
on behalf of the nation, in terms of the MPRDA, these royalties may be perceived
as instruments that should ultimately bring about socioeconomic changes.17
Some, therefore, suggest that the calls for nationalisation of the mining industry
may not have arisen from the fact that the compensation for the depletion of the
nation’s mineral resources is insufficient, but rather by the lack of accountability
towards the nation about the utilisation of the royalties for its benefit. It is
submitted that measures to improve the accountability regarding the royalties
collected, rather than an increase in the level of royalties, may improve the regime
as far as meeting the objectives of the nation and the communities is concerned.
The MPRRA does not contain any provisions specifically aimed at accountability
towards the nation as to how the royalties from mining are utilised. Across the
globe, there are measures such as direct distribution of certain royalties to
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affected regions and beneficiaries in Brazil,18 and reporting of detailed information
relating to the utilisation of royalties collected in Canada and Norway19 along
with ring-fencing of the revenue in a separate fund to be used for specific
purposes to ensure state accountability for the funds raised. Section 2 of the
MPRRA states that the mineral royalties are accumulated for the benefit of the
National Revenue Fund. This means the royalties are pooled with other tax
revenues and distributed as part of the annual national budgeting process. As a
result, the perceptions and concerns that abound about a lack of accountability
by the South African government, particularly among international investors,
extend to the mining sector and the benefits that flow from the government’s
share of the wealth from this industry. Propositions for creation of a sovereign
wealth fund using the proceeds from the proposed mineral taxes have even
come from the ruling party itself. The ANC, in its State Intervention in the Minerals
Sector report in 2012, suggested that this fund should be used to develop
infrastructure, skills and geo-knowledge. However, it remained a suggestion. It is
clear that the mere creation of a wealth fund does not resolve the problem of a
lack of accountability. Transparency and good governance measures in respect
of expenditure from these funds are of critical importance. The creation of a
mineral resource wealth fund may be part of the process to manage the
perceptions of the nation regarding the benefits obtained from the country’s
mineral wealth, but further research must be conducted on the design and
governance measures in relation to such a fund.

CONCLUSION
The South African mining landscape has changed significantly since 1994. This
change includes the state’s acquisition of custodianship over the nation’s mineral
resources and the imposition of a royalty as compensation for the depletion
of these mineral resources. Notwithstanding these modifications, calls for
nationalisation of the mining industry have been made by different sectors of
society, including labour, civil society and political parties, suggesting that the
nation may be not collecting a sufficient portion of the mineral wealth and the
benefits of the industry are not being enjoyed by all South Africans.
Curbing sophisticated tax-dodging practices by mining companies remains the
biggest challenge to closing the gap between headline royalty rates and actual
revenues collected by the government. Illicit financial outflows and practices
that inhibit domestic revenue mobilisation in the mineral sector are large,
growing and complex. They are global and regional in nature, and South Africa
needs to act on them. This issue may require collective action with other
countries since it affects most countries in an interrelated manner. There is also
a need to close the design and compliance gaps in the institutional frameworks
in South Africa. Such gaps translate tax evasion and avoidance opportunities
into harmful, illicit, cross-border financial flows.
South Africa also needs specifically to look into the management of mineral
royalties with a fresh mind. Commingling all mineral revenues and dumping them
into one National Treasury basket is disastrous. The extraction of finite mineral
deposits affects present and future generations alike. Spending revenue from
finite resources without thought for future generations is not only selfish, but
tragic. The environment that is affected by the extraction of minerals today will
distress future generations in a more devastating way than it does the present
generation. It is only fair that a sovereign wealth fund be set aside from mineral
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royalties instead of continuing with the hand-to-mouth attitude that prevails
today. The fund could also be used for direct development of infrastructure that
would benefit present and future generations alike, as well as skills development
in the form of creation of relevant curricula in tertiary education that can support
not only mining, but other sectors of the economy as well.
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INTRODUCTION
Nowhere else in the world has a mineral revolution proved so influential in
weaving the political, economic and social fabric of a society.2 However, no
matter how it is told or who tells it, the story of mining in South Africa is filled
with strife, struggle and suffering – hardly surprising for a sector characterised
by a long history of dispossession, exploitation and discrimination on the
basis of race and gender, which continues to the present day. A promise of
transformation, envisaged by the promulgation of the MPRDA, which eliminated
private ownership of mineral rights and vested ownership of minerals and
petroleum in the people of South Africa under the custodianship of the state,
has largely failed. We argue in this article that South Africa’s failure to transform
the mining sector for the benefit of all its citizens derives from its limited
understanding and application of mining taxation as the ultimate robust fiscal
instrument of benefit sharing. This contradiction is clearly demonstrated by
the fact that, while mining remains a key driver of South Africa’s economy,
employment and foreign exchange earnings, its contribution to government
revenue is down from a peak of nearly 29% in 1981 – of which nearly 93% came
from gold – to just 2.5% in 2013/14, with a negligible contribution from gold.3
We start with a brief background to set the scene, followed by an evolution of
mining taxation in South Africa; we then discuss the Davis Tax Committee report
on mining taxation and conclude with a proposal for policy and administrative
reforms.

BACKGROUND INFORMATION
Even though the DMR (formerly the Department of Minerals and Energy)
promulgated the MPRDA (2002) to recognise mineral resources as the common
heritage of all the people of South Africa, with the state as custodian thereof for
the benefit of all South Africans, nothing much has changed insofar as the
taxation of mineral exploitation is concerned.
The background to this issue is that, prior to the enactment of the 1996
Constitution, mineral and petroleum resources were privately owned (by the
landowner), meaning that payment for the extraction of these resources was
payable to the state only under certain circumstances, e.g. where mining had
been conducted on state-owned land.4 The change in the constitutional and
legal dispensation should have been accompanied by a corresponding change in
the taxation of mineral rights, which would have had the effect of increasing
government revenues from mining at the appropriate levels.5 While there is
scarcity in the level of academic enquiry and research into this crucial matter,
our preliminary enquiry has found that taxation of mineral rights was hardly
tampered with. This has led us to pose the question of whether there is a system
of mining taxation in South Africa overall.
The response to this question needs to set aside some preliminary dilemmas,
which range from a definition (what is mining taxation?) to questions about the
forms of mining tax levied in South Africa. There is a lot of confusion in the
literature about these issues, hence some policy reform processes have failed to
come up with sound recommendations.6 Understanding the difference between
the taxpayer, the tax rate and the tax base is a key distinction that separates
mining taxation from normal tax. Mining taxation differs from normal taxes in
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many respects, key among which is that it is a benefit tax and seldom a tax on
income.7 A benefit tax is a charge, closer to a user fee than it is to an income tax.
The latter is a compulsory payment for which the taxpayer need not receive a
direct benefit in the form of a good or service from the state. A benefit tax, on the
other hand, especially in the context of mining, is a charge to the taxpayer, in
return for which is the right to exploit commonly owned mineral resources for
private benefit.
Therefore, a mining tax should be a charge to the taxpayer, over and above
normal taxation, and its tax base should be linked to the rate of extraction of
the mineral of interest. The MPRDA in terms of Section 3(4) says that the Minister
of Finance must determine and levy the state royalty by means of an Act of
Parliament. The Minister promulgated the MPRRA and the MPRRA Administration
Act, which together trigger a royalty payment on the transfer of a mineral
extracted from within the Republic, which is then duly paid over to the National
Revenue Fund.
The current royalty legislation came into effect on 1 March 2010 and makes South
Africa’s mineral royalty design complicated by differentiating between refined
and unrefined minerals in the profit-based formula:8

• Variable Royalty on Refined Minerals – 0.5% + [Earnings Before Interest and
•

Tax/(gross sales of refined mineral resources x 12.5) x 100], rate capped at 5%.
Variable Royalty on Unrefined Minerals – 0.5% + [Earnings Before Interest and
Tax/(gross sales of unrefined mineral resources x 9) x 100], rate capped at 7%.

Without regard to other compulsory payments or charges under the SLP process,
we argue that national-level mining taxation in South Africa is limited to this legal
instrument.
The key question to ask, therefore, is whether mining royalties as levied make for
a good tax that promotes inclusive economic growth, employment creation,
development and fiscal sustainability. In answering this question, we need to
explore the historical developments of the royalty tax pre and post the 1996
constitutional dispensation with respect to ownership of mineral rights. Furthermore, the inquiry will look at comparator countries to determine the appropriateness
of the level at which mining rights are taxed in South Africa. We do not have
sufficient scope to make a determination as to how (the tax base) and at what
levels (tax rate) mining taxation should be levied by the national government in
South Africa. We recognise, however, that there are other compulsory surcharges
imposed by national legislation, the MPRDA and its SLP framework, amongst
others, which at face value present a unique South African model for the taxation
of mining rights at the local level.
As a concept, we argue in favour of the SLP as the appropriate fiscal instrument
of redress and the means to meet the transformational objective set forth in the
Constitution, legislation and policy, including the Mining Charter. Benefit sharing
can be a catalyst for a mining revolution that could foster inclusive economic
growth, create employment and reduce poverty and inequality. The fact that
SLP commitments can start at early stages of mine development and continue
throughout the life of a mine means that host communities can benefit long
before the mining company can declare profits and pay company taxes.
Additionally, SLP expenditures have more impact on the areas where mining
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harms are felt the most, giving communities a fighting chance to deal with the
negative consequences of mining and its legacy.

THE EVOLUTION OF MINING TAXATION IN SOUTH AFRICA
From the outset, it is important to recap some preliminary issues surrounding
the concept of mining taxation. The literature is scant when it comes to a concise,
comprehensive and robust definition of mining taxation, limiting itself to describing
some types of mining tax.
Mining and extractive taxation differs from normal tax in that it is a benefit tax,
i.e. a tax that one pays to the owners of a finite resource in exchange for the
rights to extract that resource for private gain. Minerals are a public resource; in
exchange for exclusive rights to extract them for private gain, the legitimate
owners of the resource must be compensated. Normal tax, on the other hand, is
tax on income or wealth based solely on an attachment of the taxing sovereign
to the activity that gives rise to the income or the person who earns the income
(source versus residence basis taxation). There is no shortage of examples of
the latter category of tax, including corporate income taxation, personal income
taxation (PAYE and withholding tax on dividends), value added tax, property tax
and many others. Mining taxation takes the form of a user fee, in that only the
person or entity that enjoys the benefit is liable to pay. Simply put, tuition fees
are user fees paid to public schools to access education, and hospital admission
fees are user fees paid for access to healthcare services in public facilities. These
follow the ‘user pays’ principle.
Historically, mining taxation in South Africa has represented a significant
proportion of government revenues and, over time, this source of revenue has
disappeared. The IMF report9 noted that mining contribution to government
revenue was down from a peak of nearly 29% in 1981 – of which nearly 93% came
from gold – to just 2.5% in 2013/14 with a negligible contribution from gold.
Indeed, Table 1 shows mining revenues on a downward spiral.
Table 1: South Africa – mineral and petroleum royalties 2013/14 to 2015/16

Mineral and petroleum royalties

2013/14
R million

2014/15
R million

2015/16
R million

6 439

5 422

3 708

Source: National Treasury

Current trends suggest that the mineral and petroleum resources royalties are
a tiny proportion of total revenue (0.35% of main budget revenue) and are
declining. Many have argued that this is a natural consequence because South
Africa used the historical revenues from mining to develop a strong industrial,
manufacturing and services sector, hence the decreased reliance on mining
revenues. We disagree with this flimsy explanation; the disappearing revenues
are not a result of either decreased mining or super growth of the other sectors.
The evidence presented in the IMF report10 in Figure 1 shows that the value of
mineral exports as a percentage of total merchandise exports has increased
significantly over the years 1993 to 2013.
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Figure 1: Mineral sector contribution to exports
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We concede, however, that the rand value of mineral exports as a percentage of
total merchandise exports has been declining over the same period (Figure 1).
This could be due to a number of reasons other than the performance of the
mining industry overall, insinuated in most of these reports and casting doubt on
the future sustainability of the industry. Of course, mining is cyclical in nature, and
peaks and troughs in prices are to be expected. The same IMF report11 shows that,
while the value of mineral exports varies, its percentage contribution to the total
value of South Africa’s merchandise exports is consistent at about 30%.
Table 2: Mineral sector contribution to exports

Year

Value of mineral exports

2003

Total value of South Africa’s
merchandise exports

Mineral exports in % of total
merchandise exports

R million

R million

%

86 910

291 434

29.8

2004

89 673

310 525

28.9

2005

102 487

358 361

28.6

2006

138 876

447 690

31.0

2007

162 203

537 516

30.2

2008

221 926

704 293

31.5

2009

176 390

556 432

31.7

2010

224 956

656 597

34.3
35.7

2011

282 013

789 764

2012

269 120

814 861

33.0

2013

278 658

917 602

30.4

Source: DMR

Based on the simple fact that mining revenues are a function of the rate of
taxation multiplied by the size of the tax base, we conclude that mining revenues
disappeared in absolute terms as a result of policy shifts away from taxation of
minerals. The evolution of the mining sector in terms of its contribution to total
merchandise exports and export earnings (revenues) does not correspond to
the significant decline in mining tax revenues. We could have applied more
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sophisticated methodologies, such as mining revenue buoyancy,12 but GDP
statistics for mining tell a different story. While Statistics South Africa says that
mining was the second-most influential industry in 1980, with its 21% contribution
to GDP (in 2016, the industry contributed only 8%), it noted that the industry was
still an important employer as the mining workforce in 2015 was estimated at
490 146 individuals.

TAX ADMINISTRATION FOR MINING
There are various administrative provisions covering the taxation of mining that
somehow constitute a tax benefit to the detriment of the fiscus. In line with our
argument above, that income taxation is not a mining tax but a normal tax, we
argue that any element of normal tax administration that is specific to mining
introduces distortions and should be removed from the tax code.
The capital-intensive nature of mining and frontloading of capital expenditures
means that, with the current immediate expensing of all capital expenditure,
combined with unlimited loss carry-forward provisions, a mining company can
see many years of production without necessarily declaring any corporate
income or dividend withholding taxes to government. We are inclined to agree
in principle with the IMF13 borderline scenario of applying a straight-line
depreciation over five years from production year one. We find no logical
impediment, however, to an approach where depreciation is imputed over the
deemed and justifiable life of the capital asset concerned.
There are other concerns in relation to exchanges between related parties, such
as related party debt, which, when exploited in full, can lead to depletion of
economic substance. Depending on a number of factors, both developed and
developing countries, more severely the latter, have suffered the consequences of
a flawed international tax system that values information secrecy and investment
incentives over transparency and a fair and equitable tax regime. Improving
transparency by adopting a mandatory and comprehensive reporting regimen
for taxpayers and building the capacity of tax administrators in mining taxation
will go a long way towards curtailing and ending the base erosion and profitshifting activities of corporations, particularly multinationals, doing business in
South Africa.
In the mining, oil and gas sector, the case for mandatory reporting is made
pointedly by the fact that the fiscal regime includes local content in the form of
the Mining Charter,14 the SLPs, Broad-Based Black Economic Empowerment,15
the Employment Equity Act16 and other binding commitments that require a
system of ‘checks and balances’. The Open Society Foundation for South Africa
report17 on South Africa’s disclosure regime for the extractive industry found that
there are 29 such pieces of legislation that needed to be complied with, making
the process of exacting accountability for citizens onerous and prohibitively
expensive. In a number of instances, information is produced and lodged with
the relevant governing bodies, but not proactively disclosed to the public.

THE DAVIS TAX COMMITTEE
The Davis Tax Committee is an advisory committee set up on 17 July 2013 by
erstwhile Minister of Finance, Pravin Gordhan, to assess South Africa’s tax policy
framework and its role in supporting the objectives of inclusive growth, employ-
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ment, development and fiscal sustainability. It has produced, amongst others,
reports on Base Erosion and Profit-Shifting (BEPS) and taxation of natural
resources, and, most recently, has worked on reports on corporate income tax
and wealth taxes. While its second and final mining report submitted to the
Minister of Finance in December 2016 awaits approval to publish, the first report
totally missed the point of mining taxation and thus arrived at the wrong
conclusions.

The fact that a tax is
applicable to mining
companies or a mining
company does not
make it a mining tax.

The Davis Tax Committee report of December 2014 found nothing wrong with the
absence of a mining tax regime in South Africa. It thus stated that, ‘in advancing
the principles of tax neutrality and equity, the Committee is content with the
status quo of generally taxing persons conducting mining operations at the same
rates as other non-mining taxpayers and on the same taxable income tax base’.18
We found no country in the world where this is the case and the authors of the
report were unhelpful in justifying this preposterous proposition. Their inability to
understand the difference between taxing income from mining and mining
taxation, and the report’s failure to make this critical distinction, renders it useless.
The report should be rejected in its entirety by the Minister of Finance.
The fact that a tax is applicable to mining companies or a mining company does
not make it a mining tax. This is a common mistake we have found across the
major mining jurisdictions of the world.
The IMF19 argues that the primary feature of the general legislative and fiscal
framework for mining in South Africa is the dislocation between the governing
sector legislation (the MPRDA) and the income tax and royalties laws. They note
that, in the context of the Income Tax Act 58 of 1962 (ITA), this reflects a lack of
adjustment to the fundamental shift that occurred in 2002, when ‘old-order’
mining rights were transferred into new-order rights, finding no good reason why
concepts used in the sector legislation should not form the basis of the fiscal
regime for the extractive industries in the Income Tax Act.20 We agree in part with
this observation, bar the fact that the income tax and royalty laws do not
constitute the whole of mining tax legislation in South Africa – and are, in effect,
a tiny portion thereof.
The Anglo American report, Tax and Economic Contribution Report 2016,21 sheds
little light on this subject, where royalties and mining taxes for both controlled and
non-controlled entities totalled US$133.0 million,22 compared to US$358.9 million,
or 37%, for corporate income tax. We can thus conclude that mining taxes can be
a significant contributor to the overall tax burden and, more importantly, that the
bias towards local application of mining taxation can have huge implications for
local economic development in mining host communities.
The IMF23 presented three scenarios to the Davis Tax Committee for policy shifts
in mining taxation for South Africa, with which we are in broad agreement. The
key terms of each of the scenarios were such that Scenarios 1 and 3 introduce a
5% flat rate royalty, as well as reforms to the corporate income tax calculation
involving a 10% allowance for corporate equity and five-year depreciation using
the straight-line method. Currently, Scenario 1 (a) and (b) add an additional
cash flow surcharge at 20% and 30% respectively, with a 10% uplift on capital
expenditure in the year in which it is incurred. Scenario 3 reflects a possible
reform envisaged under the MPRDA Bill, introducing a 20% state participation,
carried from development and repaid with interest.

Conversations around Transparency and Accountability in South Africa’s Extractive Sector

125

IN GOOD COMPANY? 3RD EDITION

CONCLUSIONS AND RECOMMENDATIONS FOR POLICY AND
ADMINISTRATIVE REFORMS
Our analysis of the trends in government revenues, policy pronouncements and
developments in general shows that, while there is a system of mining taxation
in South Africa, it is not given sufficient attention by policy-makers. We disagree
with the common approach of lumping together income taxes and royalties
from mining as overall mining taxes. Even though they qualify to be deemed
government take or fiscal take, they should always be treated separately for
purposes of analysis, as one is a benefit tax and the other a normal tax. Similarly,
generous allowances in the administration of normal taxes related to mining make
for a ‘quasi-fiscal regime’ (such as depreciation and loss carry-over provisions).
Whether or not this is done (un)intentionally, hypothetically to attract investment
into mining, it has not been shown to be effective due to its collateral impact on
mining tax revenues in particular.

Policy reforms
Most countries in Africa and the rest of the world obtain significant payments
from mining companies in return for the rights to extract, in the form of royalties,
licence fees, signature bonuses, production share and many others elaborated
in what is normally called the local content policy. In neighbouring Swaziland,
a tiny fragile kingdom bordering South Africa, a free carry interest of 50% is
demanded by the government and sovereign authorities before a grant of a
mining right. Zimbabwe requires mining companies to give 51% share-holding to
the indigenous peoples of Zimbabwe. In Botswana, the beacon of Africa’s hopes
in mining, the state owns 50% of diamond mining company Debswana, not
because the state is interested in diamond mining per se, but because of the
need to represent and secure the stake of Batswana nationals in the exploitation
of their mineral resources.
We have concluded that the current mining taxation regime is inconsistent with
the constitutional and legislative changes of post-apartheid South Africa, which
vested mineral rights in its people. We doubt that the people of South Africa
would accept, nor do they deserve, a meagre R3.7 billion as a fair benefit in
exchange for the rights to mine across the Republic. It certainly cannot be
adequate compensation for the negative consequences of mining in the social,
environmental and economic spheres. There seems to be no plan in place to deal
with foundational negative collateral impacts such as those posed by ‘Dutch
Disease’24 or Acid Mine Drainage.25 We recommend that South Africa simplifies
and increases its royalty rate to 5% of gross sales in line with the recommendations
of the IMF report26 as an initial step.
Revenues from mining are not trickling down to mining host communities as they
should. Our preliminary findings have shown that the legislation aims to achieve
this via a regulatory instrument, the SLP (some form of local content policy).
However, communities are seldom part of the process of design, implementation,
monitoring and evaluation of this framework. In effect, there is no transparency
and accountability regarding these plans, and the DMR lacks the requisite capacity
and political will to monitor and enforce compliance, to the detriment of mining
host communities and the fiscus at large. We make more recommendations for
reform on this under the administrative reforms; however, from a policy perspective,
we find it strange that the SLP, as a tax to all intents and purposes, does not have
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a rate of tax. In the absence of community participation in setting the terms of
the SLP, this leaves a lot of discretionary powers in the hands of the DMR’s
regional manager, who has the authority to refer an SLP back under certain
conditions.27 It is not known which benchmark the regional manager will use in
making this determination. We conclude, therefore, that this process fails prima
facie the test for a fair and equitable tax system, and it fails the test for
administrative efficacy.
We support the SLP as a fiscal instrument for transformation of the mining
industry and, more importantly, as a tool for sharing revenues from mining more
fairly and equitably with mining host communities, who suffer significant harm as
a result of mining. The fact that SLP commitments can attach at early stages of
mine exploration, development and early production years, when the mine is not
sufficiently profitable to pay income taxes, makes the SLP a progressive tax
instrument. We recommend, however, that an SLP ‘tax rate’ be adopted based
on an appropriate indicator (tax base). This is an essential first step towards
transparency and accountability in the South African mining value chain.

Administrative reforms
Legislative and regulatory commitments are meaningless where there is no
reporting and where compliance monitoring and enforcement are weak. Having
established that the SLPs are the most broadly and generally applied form of
benefit taxation in South Africa, a new reporting regime is called for, befitting the
tax status of SLPs. South Africa can look to leading jurisdictions, where examples
and benchmarks for regulating information and reporting have been set – in
Norway, Canada, the EU and others. The Canadian legislation, the Extractive
Sector Transparency Measures Act (ESTMA), requires companies involved in the
commercial development of oil, gas and minerals in Canada to report annually on
their payments to governments in all jurisdictions globally. The ESTMA so loosely
defines government that, even if a company had an agreement with an Aboriginal
group that owns the land around the mine site, the payment would be subject
to disclosure. This would be the case even if the agreement between the parties
had a non-disclosure clause.28
This could go a long way to preventing conflict, which at times can turn violent,
as happened in the Bapo Ba Mogale community in Bapong, Brits, where a tribal
bank account was looted by unknown individuals. The community approached
the Public Protector in 2012 to investigate allegations of systematic looting of the
collective resources of the community, including funds held in the so-called D
account – an account into which mining companies pay royalties to communities
on whose ancestral land they mine.29 It is suggested that, over a period of 20 years,
the funds in the account grew to more than R617 million, which was made up of
R392 million in deposits and R224 million in interest earned. Yet, by the end of
2014, the balance in the account had dropped to just over R495 000.30 The Bapo
Ba Mogale are not the only community affected by this scourge; further north,
the Mapela Traditional Community (MTC), which consists of 42 villages and
communities near Anglo American Platinum’s Mogalakwena Mine in Limpopo, is
enraged by the lack of transparency about funds from the mine. The mine leases
land from the community for some of its mining activities and Anglo American
Platinum signed an agreement for the payment of R175 million to the MTC ‘to
settle a number of legacy issues unrelated to the leases’ (ENCA, 2016b).31
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We have established that mining companies in South Africa have a lot to
comply with, from the SLPs to the Mining Charter, Broad-Based Black Economic
Empowerment, the Employment Equity Act, the National Environmental Management Act and others. To the extent that these are mandatory requirements,
requiring compliance to maintain a mining right, and that they are either directly
or indirectly a surcharge on business profits in exchange for the right to mine,
some form of integrated reporting is needed. A public beneficial ownership
disclosure register, for instance, would facilitate ease of monitoring compliance
with the BBBEE Act and Mining Charter requirements.32 According to BBBEE
commissioner Zodwa Ntuli, the watchdog is investigating 25 complaints of trusts
being used as fronts. She said these follow complaints from industry that fronting
is on the rise and tends to compromise the policy intentions.33 The case for
integrated reporting is made more compelling by the numerous agencies across
governmental departments that have to handle monitoring and compliance
with all the requirements of these binding commitments. The Open Society
Foundation for South Africa report34 on South Africa’s disclosure regime for the
extractive industry found that there are 29 such pieces of legislation that needed
to be complied with, making the process of exacting accountability for citizens
onerous and prohibitively expensive.
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INTRODUCTION
Every mineral deposit is exhaustible. This simple fact precedes every aspect of
mining, from shovels in the ground to the final tree planted during reclamation. Yet
mining’s guaranteed cessation is often forgotten when discussing whether and
how to proceed with mineral exploitation. For this reason, mine closure must be
an integral part of any discussion surrounding mining and the wealth it generates.
South Africa’s mine-closure system is broken, as is the wealth distribution model
that allocates mining profit and loss. While these two facts are not causally
linked, they are related through the idea that fixing the first can lead to significant
improvements in the second. Forward-thinking amendments to the existing
mining legislation, proper enforcement and a shift towards working within the
context of attainable public–private partnerships could provide solutions to the
mine-closure system in a way that would catalyse major improvements to the
redistribution of mineral wealth in South Africa.
The country’s current legislative foundation holds the potential for sweeping
changes, and adapting it to reach progressive goals is an attainable feat. Taking
a broad approach to adaptation, mining wealth could become much more
equitably redistributed in several ways: directing economic benefits towards
local populations, freeing government funds for use in new and productive
projects and preparing communities for post-mining economic growth. The
country’s broad-minded legislation governing closure, civil society’s enthusiasm
for engagement on the topic and the institutional knowledge of dealing with the
industry provide a strong framework that invites dialogue on the topic. While
more revolutionary means of wealth redistribution – such as nationalising mines
or rewriting the Mining Charter – would undoubtedly lead to harsher resistance
on their way to economic transformation, addressing the country’s broken mineclosure system would provide an achievable way of redistributing a degree of
wealth while remaining palatable to most parties involved.
This analysis comes, in part, from academic research completed via PAIA records
requests submitted to the DMR in August 2015 and pursued through the
following 21 months.2 These requests unlocked previously unseen data relating
to both the money held in financial provisions for closure and rehabilitation,
as well as the closure certificates that signify the legal conclusion of a mining
operation. Additional case studies, adapted for this analysis, come from journalistic
investigations.

MINE CLOSURE AS A FACET OF SOUTH AFRICAN HISTORY
Mine closure holds significant potential for improvement, in part because the
theory supporting proper cessation of mining is itself so young. Environmental
consciousness largely grew out of counter-cultural movements in the mid-20th
century. These progressive social movements yielded ripple effects in public
opinion surrounding the importance of proper mine closure, from both an
environmental as well as a social standpoint. While the realisation that mining
led to serious environmental woes existed as far back as 1556, the legal entrenchment of the mine-closure concept would not become widespread until after
those ripples impacted the developed world in the 1960s and 1970s.3
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In many ways, South Africa was both shielded (at first) from these global change
forces as well as (eventually) inundated by them. The apartheid-era boycotts
combined with the exile of a portion of a generation separated these progressive
thoughts from the physical country. However, the forced politicisation of that
generation combined with the return of numerous exiles, imbued with global
ideas and values, led to a wave of modern legislation that set an international
standard in the years following the advent of democracy. For example, Section 24
of the Constitution – adopted in 1996 – grants environmental rights unheard of in
many countries further along the theoretical path of development:4
Everyone has the right to an environment that is not harmful to their
health or well-being; and to have the environment protected, for the
benefit of present and future generations, through reasonable legislative
and other measures that prevent pollution and ecological degradation;
promote conservation; and secure ecologically sustainable development
and use of natural resources while promoting justifiable economic and
social development.
When democratic elections finally yielded an official transition out of apartheid
in 1994 and laws such as this were promulgated, legislation remained ahead of
reality. For example, Anglo American was the most important player in the Free
State goldfields, which the Oppenheimer family envisioned as a mining-centric
utopia before the area’s gold industry crumbled, taking Welkom’s prosperity with
it. Kobus de Jager is now a mining researcher, but he spent several decades in the
Free State goldfields and was one of the last remaining executives at Freegold,
one of Anglo’s major subsidiaries, before the company fled the area. De Jager
explained Anglo’s closure and reclamation plans:

While the cities that
sprang up to service the
gold industry deal with
the residual impacts of
those operations, an
additional 6 000 derelict
and ownerless mines dot
the countryside. A drain
on public resources, these
sites are the product of
failed closure and impede
the redistribution of
wealth via the government
budgets they consume

There were, in the grand scheme of things, inappropriate levels of
planning on the issue of sustainability … The concept of sustainability was
embraced by Anglo American in the late ‘90s [1990s] … They subscribed
to it, but it was too late. By then, Welkom changed significantly … People
thought, at the time, that demolishing sites was the focus area of
environmental rehabilitation. It was not well understood that water and
dust pollution was actually a bigger issue.5
With improper and ill-planned closure, not only did the environment suffer, but
the entire foundation of Welkom’s economy was devastated. Mining houses
created companies in related industries such as lumber and logistics to service
the mines, and the city was not prepared for an economic transition when the
gold mines began downscaling. ‘By then, you didn’t create an alternative industry
within Welkom for it to actually survive in the long term. What happened is you
created poverty traps,’ de Jager said.
While the cities that sprang up to service the gold industry deal with the residual
impacts of those operations, an additional 6 000 derelict and ownerless mines
dot the countryside. A drain on public resources, these sites are the product of
failed closure and impede the redistribution of wealth via the government
budgets they consume. Additionally, they include a number of large asbestos
mines, thus posing a further burden through the cost of public healthcare.6
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In many ways, South African mining took on the form seen today with the
promulgation of the MPRDA in 2004. This Act modernised the legislation
governing closure by creating an organised system of mine closure to prevent
the burden of further abandonments falling to the state, by declaring mineral
rights the property of the state, and by setting standards for the inclusion of
historically disadvantaged persons in the profits made from the industry.7
The One Environmental System took root in late 2014 as a way to bring together
various government departments and better regulate industries that have a
significant environmental impact. While the system deals with environmental
issues, its evolving parameters have opened the door to discussions on mining,
including closure.

THE FAILED STATE OF MINE CLOSURE IN SOUTH AFRICA
Mines are not closed responsibly in South Africa. While the country’s mineclosure system has seen undeniable improvements over the historical industry
– there are minimum empowerment standards entrenched in law and billions of
rands held in financial provisions for rehabilitation – mines continually fail to reach
proper closure.
Prior to beginning to mine, companies provide money to be used by the government for environmental rehabilitation if a company walks away from its operation.
Held in an insurance or bank guarantee, in cash or in a trust fund, these oftensubstantial sums of money are not released back to the company until the DMR
grants the company a closure certificate, legally certifying that all aspects of
closure have been completed.
Instead of closing mines, companies warehouse, abandon or sell operations down
a chain of smaller companies infamously known by civil society as ‘scavenger
companies’. A decade ago, six companies produced 90% of South Africa’s
coal. From 2006 to 2016, the number of operational coal mines increased by
59% – from 93 to 148 mines – while production only increased by about 10%. This
shift towards smaller mines can be seen in many parts of the mining industry.
Two of the coal majors – BHP Billiton and Anglo American – have demerged
from or sold their South African coal assets to smaller companies. BHP’s coal
went to South32 in 2015, while Anglo engaged in a strategy of shedding its coal
that continued from 2014 until 2017, when it sold several operations to Seriti.8
In the gold sector, operations in both the Free State goldfields as well as the
Witwatersrand Basin have fallen down this value chain, often into abandonment.
This is even observed in gold remining, where DRDGOLD Limited sold assets to
the financially weak Mintails Mining South Africa.
Documents unearthed via an extensive PAIA process outline a system in which
large mines do not close. The documents also showed that the vast majority of
financial provisions for closure are held by the largest mines. In the Free State,
for example, the largest 5% of provisions for individual mining licences held more
than 99% of all funds held in these provisions in the province, meaning most
financial provisions were either massive or tiny. In Limpopo, the same top 5% of
largest provisions accounted for about 98% of all funds held in that province.
Because these financial provisions can only be used for their intended operation,
there exists a disconnect between the companies tasked with closure and the
companies holding the money meant for closure.9
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According to this data – provided by the DMR – at least R57 billion (and certainly
more, because the Western Cape provided no data and the Northern Cape
provided partial data) remains locked in financial provisions around the country.
Additionally, only about 3% of all closure certificates granted between 2011 and
2016 – the period of data available from the DMR – went to mines that were both
above 5 ha and not associated with road construction. While Mpumalanga holds
about 30% of the total money in financial provisions around the country, it
accounted for only about 1% of all the closure certificates granted in that period.
This data suggests that, while strong laws are in effect, they either do not go far
enough in regulating closure or the relevant government departments do too
little to enforce them.10
In this failed situation, there exists a distinct opportunity for extensive progress
to be made in properly closing mines. Because the impacts of abandoned mines
are felt most directly by the country’s previously disadvantaged majority who
often live adjacent to mines and mine waste, possible solutions will naturally
target those populations. Therefore, an approach to mine closure that combines
legislative amendments, proper enforcement and stakeholder engagement holds
the potential to spread more equitably the industry’s wealth through job creation,
post-mining land use and fewer drains on public funds.

THE NEED FOR COMMON-SENSE LEGISLATIVE AMENDMENTS
The problem
While progressive in its conception, the legislation governing mine closure in
South Africa is in need of further common-sense amendments if it is to become
a tool for wealth redistribution. As the slow transition to the One Environmental
System continues and as the Department of Environmental Affairs continues the
process of retooling financial provision regulations, the near future is an opportune
time to entrench the system of mine closure as a positive force for wealth
redistribution.
The department and civil society members pushing for amendments do, however,
face some opposition from industry, including from members of the Chamber of
Mines. In what one environmentalist lawyer called ‘gun to the head litigation’,11
large mining houses sued the department and others last year over aspects of
the legislation with which industry did not agree or claimed were undefined. The
most difficult facet of utilising mine closure for more equitable profitability may
very well be aligning this legislation with stakeholders’ will, but a number of amendments to mining legislation can and should be considered.

Discussion of solutions
Current laws are strong enough that they do not need to be completely rewritten,
but they would benefit from revision. It is not impossible to modify these pieces
of legislation. Ongoing work to amend the One Environmental System suggests
that anything can be put on the table, at least for discussion. The most glaring
need is for the R57+ billion in financial provisions to be made available for
concurrent rehabilitation, i.e. the cleaning up of a mine that happens while the
mine remains operational. Until recently proposed amendments, these funds were
untouchable for rehabilitation, and companies were forced to commit resources
simultaneously for reclamation via both financial provisions and operational costs.
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As a result, companies were incentivised to under-report their liabilities, hold an
insufficient provision and not complete rehabilitation. Potential legislative
changes must guarantee that enough money is not only held for year-over-year
concurrent rehabilitation, but that companies are allowed to utilise the funds as
reclamation progresses.
Freeing financial provisions would assist in wealth redistribution by encouraging
expenditure on rehabilitation instead of secreting funds in a bank account,
counting them as losses and foregoing remediation. This could distribute as
much as the aforementioned R57 billion via salaries to new jobs in the sectors
that would be contracted to complete this reclamation. More rehabilitation could
also mitigate negative health impacts on local communities, which have been
shown to arise from proximity to mining operations such as coal in certain areas.12
This would have a twofold impact on wealth. First, it would free public funds for
use elsewhere (i.e. poverty alleviation, education, etc.) by cutting down on costs
associated with funding healthcare. Second, residents of settlements adjacent
to mines often move there in search of work but complain that they become
too sick to retain employment, potentially due to dust fallout or related issues.
Cleaning water supplies, suppressing dust and reducing spillages into residential
and food-producing areas could lead to a healthier, more employable workforce.
Down the road, using the money available in financial provisions for concurrent
rehabilitation would also cut down on the need for public funds to be deployed,
as they currently are by Mintek and the Council for Geoscience, for the study and
reclamation of derelict and ownerless mines. Mintek has been targeting larger
asbestos mines for rehabilitation, and the price tag for each site is creeping into
the multiple tens of millions of rands.
Before mines are abandoned, they often spend time in ‘care and maintenance’,
a term that is not enshrined in law but refers to an operation that has been
shelved while a company waits for commodity prices to rebound. This status is
often placed on mines indefinitely, however, and leads to a lack of closure. The
Department of Environmental Affairs attempted to put strict limits on the length
of time for which a mine can stay in this state of limbo before a company must
fulfil its remediation and closure responsibilities. Facing pressure from industry,
the department backed down on these limits. If the department fully embraced
these standards, it could theoretically create a win–win situation in which a mine
is either pushed into remediation and closure, thus paving the way for new
economic opportunities, or is incentivised to keep miners employed for longer
while making the now-tougher choice to enter care and maintenance. The same
could be argued for tightening the rules surrounding liquidation and business
rescue applications. Making these proceedings less attractive escapes for mining
companies could create the same incentive system that would push companies
away from de facto abandonment and towards continued operations or proper
closure.13
As mines near closure or abandonment, the presence of a sufficient financial
provision becomes all the more important. Legislation could force funds for
closure to be transferred as part of the sale. Currently, companies have no
obligation to transfer the funds, but are expected then to top up or create a new
provision. Requiring the money for closure to be included in the sale would
minimise the risk of a mine having no financial provision for any period of time.
Additionally, increased numbers, detail and transparency of audits of financial
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provisions should be required. This, too, would likely lead to a higher and more
accurate level of these funds. Finally, the method of calculating financial provisions,
which was written in 2005 and has not been properly updated since, should be
amended at least to reflect inflation. Together, these small amendments would
significantly improve the levels of money available to complete proper closure. If
both companies and the government decided to use these financial provisions,
the amount of land reclaimed to a level where it was economically useable once
again could become extremely significant.14

CASE STUDY: Blyvooruitzicht Gold Mine
Blyvooruitzicht Gold Mine near Carletonville, Gauteng, embodies the crisis of
mine abandonment perhaps better than any other operation in South Africa. In
1948, The Star’s mining editor D Jacobsson dubbed Blyvooruitzicht ‘the world’s
richest property in large-scale production’. Opened in 1937, the mine’s operators
applied for liquidation in 2013 when a deal for Village Main Reef to buy the mine
from DRDGOLD failed. The mine now sits abandoned. More than 1 000 employees
lost their jobs when the mine went under, and more than 10 000 people estimated
to be living on or adjacent to the mine have had to battle to keep the lights on
and water running.15
There are several steps that could have been taken to transition the mine more
smoothly towards closure if simple legislative amendments were on the books.
First, the financial provision sat at approximately R35 million, as of early 2017,
which is many millions of rands lower than needed, according to DRDGOLD
itself. Increased auditing was necessary to raise that sum. Then, if legislation had
allowed concurrent rehabilitation, that money could have been used for dual
benefit: employing the retrenched mineworkers to rehabilitate by revegetating
the mine, halting toxic dust fallout from tailings piles and closing spent shafts. If
this money had been used to wind down the mine’s operations, employment
would have been extended (at least for a short period of time), another buyer
might have been found for the remaining ore that is now unreachable due to
flooding, and the costs of dealing with the crime and infrastructure damage
brought by the illegal miners who entered the scene could have been avoided.
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THE NEED FOR PROPER ENFORCEMENT
The problem
Whether through increased pressure from civil society, judicial rulings or internal
changes, the DMR must hold industry to account when rehabilitating and closing
mines. Significant change – including wealth redistribution – is difficult to
implement without corresponding political will, and the country’s weak enforcement, lack of transparency and continued corruption stall progress. This allows
legally binding agreements made between companies, government and
communities to fall by the wayside. Although the DMR faces staffing and funding
shortages like most departments, it still has the ability to enact sweeping
changes in the status quo by enforcing already-enacted legislation.

Discussion of solutions
The first step in using enforcement to guide economic redistribution through
mine closure is simply implementing the main aspects of the mine closure
system. This means pushing companies towards applying for closure certificates,
granting those when possible, auditing financial provisions to ensure they are at
sufficient levels to complete closure, and taking those provisions to spend them
for rehabilitation when a company abandons a mine. Although the DMR claims it
has taken this last step, department representatives provided no names of sites
where this had occurred.
Proper closure also requires a company to comply with the terms of the
documents – including an SLP and a mine closure plan – that were necessary
to earn a mining right. Enforcing these responsibilities would bring the most
immediate wealth redistribution from mining because SLPs often contain
promises of measureable levels of job creation, community investment, portable
skills training and numerous other methods of ensuring economic prosperity
both during the life of the mine as well as post-closure. If all these legally
mandated aspects of mine permitting and closure were followed, this would
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return a degree of financial burden to the mining companies. This would slightly
decrease profit margins and would have the benefit of dissuading undercapitalised miners from entering the market, effectively preventing the future
environmental, health, social and other woes these small miners are likely to bring.
Then, assuming legally mandated rehabilitation were properly enforced by the
DMR, the potential for economic benefit would fall upon previously disadvantaged
communities due to their proximity to mined lands. In the limited space available
within a dense urban population such as the Johannesburg–Ekurhuleni–Soweto
metropolitan area, all land holds value. Especially in a country such as South
Africa, which is attempting to reverse recent economic stagnation, even fringe
economic opportunities matter. Alternative and post-closure land uses account
for potential gains, but they can only exist with proper remediation. The lack of
oversight of mine cleanup within the country’s most important economic hub
highlights the shortcomings in enforcement experienced across the nation.
With unemployment officially at about 28%16 – and much higher if one includes
discouraged jobseekers – communities will naturally turn to creative microeconomies. Momentarily setting aside informal mining practices, numerous
economic opportunities exist on the inherently cheap land surrounding mining
infrastructure. Instead of shunning responsibility for governing these spaces, the
relevant regulating authorities should embrace the potential for micro-economies
by enforcing proper reclamation of mine areas.
For example, an informal agricultural community sits adjacent to the Snake Park
and Dobsonville neighbourhoods in Soweto. Dozens of farmers raise goats, pigs
and other livestock partly within the 500 m exclusion zone of unremediated
tailings piles. Their animals drink from the allegedly polluted stream that runs
near to the dump and their farms; many of the animals have developed sores,
potentially from dust fallout; and the grass used for grazing is often coated in
the dust. The presence of the exclusion zone in this scenario would obviously
call for tough choices, but choosing to enforce reclamation of the dump would
foster these de facto small businesses. Proper reclamation would include fences
that could keep motorbike riders off the piles as well as sprinkler systems, both
of which could significantly cut down the amount of radioactive dust landing on
the farms.

Proper mine closure
in urban areas would
therefore yield direct
positive impacts, as
well as the potential
for the economic use
of previously disturbed
lands, to neighbourhoods
composed mainly of people
from whom economic
opportunities have been
historically withheld.

Due to years of social engineering, the land nearest to – and therefore most
impacted by – mine operations is home to historically disadvantaged populations.
The numerous tailings piles and mines in Nasrec and Langlaagte that separate
Johannesburg from Soweto, for instance, explain the stark reality of this
inequitable racial impact. Moving north from the mining infrastructure, first is
Riverlea (a coloured neighbourhood), then Mayfair West (a mixed neighbourhood
with heavy Indian and east African immigrant populations), then Brixton (mixed,
black and white) and then Auckland Park and Melville (mostly white) before
hitting very rich, heavily white northern suburbs. A 2017 study by the Bench
Marks Foundation found potentially high levels of respiratory illnesses and related
symptoms, such as coughing, tuberculosis and general sinus problems, in communities around the dumps.17 Proper mine closure in urban areas would therefore
yield direct positive impacts, as well as the potential for the economic use of
previously disturbed lands, to neighbourhoods composed mainly of people from
whom economic opportunities have been historically withheld.
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Finally, proper enforcement would lead to economically significant post-mining
land uses through expenditure on rehabilitation and the fulfilment of obligations
necessary for receipt of a closure certificate. Plans that have already been
proposed for new projects often rely on cheap, available land previously covered
by mines or mine waste. Some of these projects can only begin once remining
and reclamation of a mine site are complete, indicating the importance of
mine closure in the search for South Africa’s new economic lynchpin. Of note,
representatives of Johannesburg have talked for several years of a new business
hub to be constructed on the site of the mine dumps near Nasrec that would
connect the central business districts of Johannesburg and Soweto.18 An
emphasis on simply enforcing proper closure could very well pave the way for
the very opportunities the country’s sluggish economy needs.

CASE STUDY: Anker Coal
The remnants of Golfview Mining, part of Anker Coal, are still visible around
Ermelo, Mpumalanga. Rusting infrastructure, unremediated piles of waste and
smoke escaping an underground fire through cracks in the earth pockmark
the landscape where the company dug coal at several sites. Golfview filed for
business rescue in 2015 and has since abandoned the mines.19
Multiple parties allege the company did not finish paying its contractors, and
rehabilitation was not completed on sites located on productive farms. Additionally,
while the business rescue documents show R29 million in environmental cleanup
costs and R5 million in a trust fund for that purpose, reclamation is far from
complete and documents obtained via PAIA requests show the financial provisions
linked to Golfview have been drawn down to R0. Proper enforcement might have
caught the disappearing reclamation funds in an audit, might have given them
to the DMR to use for reclamation, might have compelled the company to finish
paying its local workers and might have seen the land return to farming or mining
productivity.20

THE NEED FOR WIDE-RANGING INVOLVEMENT OF
AFFECTED PARTIES
The problem
Redistribution of wealth through proper mine closure demands the involvement
of affected parties in all stages of mining, from planning, to permitting, to mining
and closure. Even with evolving legislation and proper enforcement, progress
will remain limited until affected parties help shape a mine’s permits and
promises. This will lead to the granting of so-called social licences – the idea that
a community has the right to determine what development is allowed within its
borders – while also bringing diverse voices and expertise to the negotiating
table. With an approach that weighs the true costs of mining development,
wealth redistribution can be realised.
Mining companies often gain a social licence through communities’ lack of
understanding of the mineral extraction process, perpetuated by poor engagement of the community by the companies. Practices such as posting notices in
non-local language publications, promising food at meetings to poor communities
in exchange for signatures, having community members sign non-disclosure
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agreements after viewing documents, and holding meetings outside of traditional
meeting places all create the semblance of participation without allowing the
public an equal voice.

Discussion of solutions
In cases where industry (i.e. the Chamber of Mines), government (i.e. the DMR)
and the public (i.e. a combination of individuals and NGOs) work together, mining
can lead to economic growth while mitigating end-of-life externalities.
The handling of dewatering of the Far West Rand goldfield and the mitigation of
sinkholes in Gauteng serves as a cautionary tale. When gold miners began
pumping water out of the underground void west of Johannesburg and triggering
sinkholes as a result,21 public–private partnerships formed to mitigate impacts on
other buildings and businesses in the region. In one instance, the Far West Rand
Dolomitic Water Association became a creative solution in which government
and industry teamed up to compensate those affected by the dewatering, but
the association no longer accepts liability. The government also formed the State
Coordinating Technical Committee to manage the response to sinkholes, but that
has been disbanded.
As mines on the Far West Rand close, the void threatens to re-water and reactivate
filled sinkholes. With a continued lack of cooperation among stakeholders,
mine closure threatens to impact local economies around former gold mines
negatively, with minimal repercussions for the mining industry itself. Improper
management in this area has led to adverse outcomes for wealth redistribution.
For example, a local business owner in Carletonville planned to open a new
business that could have created sustainable, non-mining jobs for in the area.
When he drilled to test the geologic conditions on which to build, he discovered
the area was dewatered and at risk of sinkhole formation. That opportunity for
economic growth has at the very least been postponed, if not shuttered.22
There have been other failures in cooperation, even when only one segment of
stakeholders is involved, that must be addressed. According to a Chamber of
Mines executive, the industry group formerly considered plans to close mines
properly across the Johannesburg metropolitan area to halt illegal mining, but a
lack of internal cooperation torpedoed the plan that might have begun preparing
mining areas for future land uses. ‘When the [commodity] price is marginal, it
creates opportunities for innovative thinking in terms of dealing with the issues.
But when the price is very high, it creates opportunities for all sorts of characters
to come into the field with short-term agendas,’ he said of certain mining
companies.23
When communities find themselves included in such post-mining planning,
results can be positive. In the world of artisanal and small-scale mining, informal
operations often spring out of communities when mining companies abandon
operations. When these have been helped into the realm of regulation (i.e. the
Prieska Protocol for a time in the Northern Cape),24 they have become productive
businesses. There is also a discussion to be had regarding the government’s
unwillingness to engage with the most lucrative form of small-scale mining in the
country: gold. In other African nations, such as Zimbabwe and Ghana, partnerships
among the public, government and industry built entire small-scale mining
industries that hold the potential to continue after large-scale mining becomes
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uneconomical. Like any formal development, this would lead to wealth
distribution in the form of taxes and formal employment.
Finally, any development must continually engage with all affected stakeholders.
For the public and civil society, this means a commitment to transparency. In
many cases, the public has no idea what is contained in SLPs, which are the very
agreements meant to redistribute mining wealth. Additionally, audits and other
means of measuring companies’ closure liabilities usually remain undisclosed
until after a company abandons an operation. Thus, the opportunity is lost to
reach closure in a manner that could sustain future economic opportunities. Like
much of the legislative framework forming the foundation of this argument, the
relevant legislation – PAIA – already exists and simply needs to be strengthened
and followed. Once there is compliance with this law, the public can force the
government to govern properly.

CASE STUDY: Central Rand Gold
Central Rand Gold operates on a roughly 9 000 ha mining right in Johannesburg.25
The company made promises in its SLP which included bringing jobs to the area,
registering 100 local companies to increase employment around Riverlea, and
investing R5 million in upgrades for the heritage site at George Harrison Park.26
While these are great examples of redistribution of mining wealth to communities,
the area did not realise any of these benefits. Community members have not
seen an influx of jobs, no one has produced evidence of the registration of new
companies, and City Parks has confirmed it received no money.
However, by keeping the community in the dark, Central Rand Gold was able to
hide proof of its failings effectively. Residents were forced to fight through records
requests to obtain a copy of the SLP and other documents, only then fully
shedding light on the lack of economic benefit ploughed back into the area.
The example of this neighbourhood also highlights the potential benefits of
community engage-ment. Unofficially represented by the citizen-run Riverlea
Community Forum, residents are actively protesting illegal dumping in the mine,
bringing litigation, notifying police and media of dangerous zama-zama activity
and monitoring collapsing portions of the mine that threaten nearby buildings.
Without this public participation, there would be no accountability for the wealth
redistribution pledged in the company’s permits.
Image © Mark Olalde
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CONCLUSIONS
Proper mine closure can become the unlikely hero on the path to equitable
distribution of South Africa’s mining wealth. The relatively recent drafting and
passage of many pieces of legislation due to South Africa’s emergence from
apartheid laid the groundwork for progressive policies in governing the mining
industry. The presence of a strong legislative foundation, a civil society hungry
for engagement, a lax history of enforcement and the willingness to consider
legislative amendments provides ample opportunity for progress in correcting
the norms in mine closure.
With mining’s continued and elevated station in the economy, improved closure
can be directed towards redistribution of wealth through a concerted effort
by the industry, the government and the public to close ageing pieces of the
industry responsibly and redirect public funds. This could achieve a reduction in
the public funds paid to direct and indirect costs of improper remediation, an
increase in the money spent by industry for new jobs (or transitional ones)
created by rehabilitation and an expansion in the land available for new economic
opportunities after mines are inevitably depleted. Once South Africa’s mines are
closed and cleaned, they might very well be the site of the next chapter in the
country’s economic growth.
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INTRODUCTION
The colonial era has marginalised the indigenous people in Africa from the riches
of their land, from the time of the first European settlement until the present. The
echoes of exploitation reverberate within our current democratic dispensation,
ratcheting up tensions around land and resources. Although our massive mineral
wealth is now theoretically shared by all, the realities of exclusion remain largely
unchanged from colonial times.
An important story emerges if we track the history of the exploitation of minerals
in the region now known as Namaqualand, situated in the western section of
South Africa’s Northern Cape province. It reveals how the mineral wealth of the
region – and, by extension, of the nation – was and remains alienated from those
who first lived there.
I believe it is useful to consider the microcosm of Namaqualand against the
macrocosm of the nation as a whole; there are interesting parallels between the
two. I will explore some aspects of the historical exploitation of the indigenous
Namaqua and San people of Namaqualand.2 We cannot escape the profound
irony that, despite this area being named after the indigenous Namaqua people,
they remain marginalised and removed from the benefits of the mineral wealth
extracted from beneath their feet. As in Namaqualand, so too in South Africa.
The Namaqualand copper mines were the first formal large-scale mines in South
Africa. The manner and impacts of their development are instructive. The later
discovery of the coastal diamond mining area revealed some of the richest
resources in the country. Besides a few isolated exceptions, the exploitation of
copper and diamonds took place without meaningful consultation or engagement
with the native inhabitants, despite the Namaqua being recognised as the first
people to locate and utilise the region’s copper.
The exploitation of the wealth of this land therefore forms a concerto in two
distinct parts, separated by time and circumstance. The first movement plays
out around the discovery and exploitation of copper, from the time of first
colonial settlement until the early 20th century. The second, of diamonds, arises
in the early 20th century and lasts until the present. Each of these played a role
in isolating the aboriginal people of Namaqualand from both the land and the
wealth that was extracted from it. The closing movement provides some glimmers
of hope as the democratic dispensation provides us with some possibilities to
redress this historical injustice.

THE RELEVANCE OF HISTORICAL FRAMING
Before we delve into the groundwork of mining, it is worth considering the
relevant historical framework.
The history of mining in South Africa echoes the history of land acquisition. Both
are histories of exploitation, at all levels: of nature, resources, people, the land
and what lies beneath it. There are salutary lessons in this history. By analysing
this past against our present reality, we can better consider ways to build a more
sustainable, inclusive and representative future that recognises and nurtures our
collective social, ecological and economic fabric.
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There is no such thing as a truly objective history. History shifts, dependent upon
the perspective of the narrator. It is premised on the rise and fall of regimes. It
changes as we constantly evolve new ways to sense and internalise our current
realities. South African history is particularly remarkable, having just emerged
from massive paradigmatic flux ushered in through the 1994 triumph of the
democratic process. Previous versions included the oral pre-colonial history of
the first people; the narrative of exploration and discovery by the new colonisers;
the consolidation of colonialism; the rise of nationalism and eventually the dark
period of white-dominated apartheid. Just as each of these provided its own
historical framework, so are we in the midst of the creation of our own contemporary
history, measured against our past.
Our current historiography no longer begins with the arrival of European settlers,
but embraces a far more inclusive historical perspective. The most recent
reframing has emerged with the canon of fallism’s3 strident insistence on a final
decolonisation of our national mindset through the revision of our academic, social,
political and economic spaces into far more nuanced and sensitive alignment
with our collective Afrocentric heritage and history.
The first European explorers skirted Africa’s coast. Contemporary maps showed
empty interiors, filled with imaginary creatures, places and people. The coastal
fringes were gradually penetrated and claimed by the European powers of the
time, led by the first major corporate powers: the Dutch, British and French East
India Companies. Each of these had formative influences on South Africa.
However, there is extensive evidence of trade between this region and the rest of
the world well before the advent of European colonisation. There are scraps of
evidence of visits as long ago as pre-Christian Phoenicians. There is archaeological
proof of pre-colonial trade, not only throughout Africa but between this region
and South Asia, Europe and even the Far East. Thirteenth century Chinese pottery
has been found, as have beads from mediaeval Germany and the Indus Valley,
along with local gold, copper and bronze artefacts in northern and eastern South
Africa. Local inhabitants smelted, forged and crafted metals, traded resources
and were part of early global commerce, well before westerners arrived to claim
the land as their own.
It is one of the great colonial lies that pre-colonial South Africa was an empty
space, a tabula rasa, vacant from human settlement. Most original inhabitants of
the first settled areas in the Cape were migratory pastoralists who followed the
seasons with their flocks of indigenous sheep and cattle. These were the nomadic
Khoi who could trace their lineage tens of thousands of years back in time. While
their peripatetic lives may have provided the impression that the land was
unoccupied, in reality this was little more than a rude justification for exploitation
and conquest. The San, on the other hand, were hunter-gatherers, following even
more ancient seasonal migratory routes. Early maps of the colony clearly showed
the locations of the primary kraals of various Khoi tribes.
The fact that farmers lodged land claims in Cape Town afforded them protection
by the colonial government. Had the land been unoccupied, no protection would
have been necessary. The colonial assumption of ownership and control of the
resources of their new conquest was institutionalised by dint of it being effectually
unchallenged by the militarily weaker native tribes. In reality, the Khoi and San
were either displaced by expansionist farmers or relentlessly hounded beyond
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the ever-expanding boundaries of the colony, or were subjugated or assimilated
within the colony.
It is against this historical background that we must consider the story of the
human and mineralogical exploitation of Namaqualand.

THE FIRST MOVEMENT: COPPER AND MINING THE COLONIAL SEAM
Mining is central to South African history, our wealth and our rise as an economic
giant in Africa. It has shaped us as a nation, influencing the economic, social and
environmental realities that evolved alongside the growth of the mining sector.
Early meetings between European settlers and indigenous people at the Cape
described Khoi bedecked with strings of copper and iron beads, draped many
times around their bodies. These people obviously did not lack knowledge of
mining, smelting or crafting metal. They were skilled artisans with an established
culture, adapted over many millennia to life in the region.
This initial evidence of mineral wealth obviously stimulated the interest of
European colonists who wished to know the origin of these materials. They were
told copper was plentiful some distance to the north of the Cape. Within a short
time, the first expeditions were mobilised to prospect for the metal. Simon van
der Stel, the second Dutch governor, sent the ensign, Olaf Bergh, to seek its
source. Although he returned empty-handed, a subsequent visit in 1684, directed
by a party of Namaqua who had visited the Cape, showed the explorers copper
ore in the area around Springbok, in what is now the Northern Cape. Samples
were brought back on oxen. It is remarkable that this find was facilitated through
the cooperation of the local Namaqua inhabitants.4
Soon after this, Van der Stel himself embarked on further exploration of the
interior and these resources. He was accompanied by a mineralogist, Freidrich
van Werlinckhof,5 who was bound to investigate the mineral wealth of Sumatra
and was directed to report on the minerals of the Cape en route. The expedition
found several sources of copper ore. However, when analysed, the samples were
not found to be economically viable, given the isolation of the region from any
roads or ports.
Because of this isolation, the Namaqualand copper resource lay unexploited by
the colonists for a further century and a half. Only in 1837 did a settler, Samuel
Bennet, visit the area to prospect. He took ore from Namaqualand to England for
analysis.6 It contained more than 27% pure copper. He then approached the
governor of the Cape Colony, General Napier, for support and encouragement,
which was duly provided. By 1843, Bennet had formed the South African Copper
Company to work these deposits. Again, the isolation of the area led to the
failure of this venture.
However, Bennet’s venture created sufficient interest to spur establishment of
the South African Mining Company in 1846. This was the first serious mining
venture in Namaqualand and, for that matter, in the Cape Colony. Although these
copper resources lay beyond the then northern frontier of the Cape, the area
north of the Kousie River (now the Buffels) and south of the Orange or Great
River was annexed and included in the colony in 1847 by Sir George Grey. The
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pattern of colonial expansion thus followed the potential of commercially
exploitable resources.
The annexation of Namaqualand served not only to establish the British mandate
over the area but, without consultation, effectively removed land rights from the
traditional owners, the Nama. The area had already been lightly colonised both
by European farmers known as ‘trekboers’ as well as numerous ‘Basters’, locals of
mixed race who were mainly settled around Kamiesberg (the area of today’s
town of Kamieskroon), but who also migrated throughout the region.
The annexation also changed the legal structure of governance here, which was
a largely traditional practice of common law, most closely aligned to the RomanDutch system. This legal framework is founded on a pre-industrial legal system,
based on fair, consensual regulation of exchanges, recognition of legal persons
and customary rights. On the other hand, the English system of law was (and
remains) structured along far more commercially oriented legal frameworks,
founded on the mercantile English system of law, which arose as a consequence
of the emergence of corporate power such as the East and West India Companies,
further modified through the industrial revolution and the growing commercial
interests of empire.
We must also bear in mind that the English system was instrumental in the
enclosure of the commons in that country. There, the peasantry was unilaterally
excluded and dispossessed of commonly held land (the commons) by the gentry.
This system was reproduced in Africa, with indigenous people similarly disposed
through the colonial enclosure of their commons. The result of the annexure of
Namaqualand was the imposition of a legal system that significantly disregarded
most existing customary laws, either through traditional or Roman-Dutch law and
rights of trade.
When Thomas Fannin, the founder of the South African Mining Company, the first
company to exploit Namaqualand copper meaningfully, surveyed the area, he
learnt from the missionaries that there was apparently abundant labour available
from the mission stations such as Kamiesberg and Komaggas.7 It was noted that
these were the location of ‘… hundreds of civilised Hottentots. Many of the young
men have received good education, know the value of wages and beneficial
employment, and are in every respect admirably circumstanced for assisting the
company in working the mines’.8 Although this labour pool was not tapped, the
intentions of the colonial project were clear.
It is important to consider the key role of missionaries in this area, both as far as
land claims are concerned for the remnants of the first nations in the area, and in
analysing the interaction of the Nama with the expansionist colonial project.
These missionaries apparently lacked overtly malign intentions. The exploitation
of Namaqualand copper took place well after the prohibition of slavery. The
primary missionary church in the area was the Methodist Wesleyan church, which
was formed to pursue the abolition of slavery and was instrumental in its
termination. These mission stations also notably gained registration as ‘indigenous
reserves’ with the colonial government, through the missionaries’ intervention.
They felt it important to preserve land for their parishioners in the face of the
increasing alienation of land through land claims by farmers. The missionaries
thus acted as agents to protect the land rights of the first nations.
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It is not that the missionaries were against progress or mining. The Rev. Mr
Schemelen in Komaggas suggested that the mines may be of great benefit to
the natives, by paying ‘fair and just wages – and not, as some former trading
transactions, grasping all of the produce of the country for which mere trifles
were given in exchange’.9 The Rev. James Blackhouse, based in the Steinkopf
mission station, somewhat naively noted that the plentiful copper ore in the
area could be collected by the Namaqua Hottentots and taken to the coast to
be traded.
Despite attempts by the missionaries to secure land tenure, the South African
Mining Company’s Fannin made this observation about the ‘rights of natives or
other parties’ to any claim of possession in this recently annexed district: ‘as
far as could be established, no tribe or individual whatever has any claim, worth
a straw, to any part of the district’.10 This claim was questionable, especially as
another contemporary prospector, McDougall, negotiated a lease with a Namaqua
chief for the right to mine copper closer to the Orange River. This provides proof
of recognition of rights to the land, if not outright ownership by the Namaqua.11
The missionaries also intervened directly on behalf of their parishioners. When
another mining company sought to gain access to the rich copper seams
identified in the area of current Concordia, they were instructed to vacate the
land by the head of the Steinkopf mission, the Rev. Mr Brecher, because the mine
was situated on land that had been secured as protected reserve by the
government some years before. Consequently, the mining company entered into
negotiations directly with the office-bearers and members of the Steinkopf
mission. They were granted rights to mine the area for 10 years. This right was
therefore negotiated not between the mining company and the colonial
authority, although the mining company had originally sought this; rather, it
was arranged directly with the traditional owners through the mediation of
the missionaries.
Nonetheless, this agreement was soon overruled by the determination of the
colonial government. It stated that, since the mission had approached the
government to acknowledge the reserve on behalf of the local Nama tribes,
there was an implicit recognition that the land was controlled by the government.
Therefore, it was the government’s prerogative, not that of the Nama under
proxy of the mission, to make the final decision as to how mining leases should
be managed.12
This illustrates the commercial nature of the British colonial legal regime. While
it provided a limited recognition to the right of the Nama to certain tracts of
reserved land, it failed to provide rights to any mineral resources beneath
the surface. This was later formalised by the passing of the Mission Stations
and Communal Reserves Act 29 of 1909, which ‘prohibited the “natives” of the
territory from any legal claim to mineral rights in the land which was reserved for
them’.13 The final dispossession of the indigenous inhabitants was eventually
formalised and consolidated by the notorious 1913 Natives Land Act, even while
the reserves remained recognised areas controlled by the indigenous people in
concert with the church.
This is important as these reserves were later used to frame and support land
claims under the post-1994 democratic dispensation. Although the demarcation
of these was sometimes disputed, the fact remains that the mission societies
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were instrumental in securing a degree of legal recognition of tenure for the
indigenous communities of Namaqualand. We must remember that the communities themselves lacked recognised agency to negotiate these details at
the time.
What about the Nama and San not under missionary protection? The reality was
that they were either assimilated into the missionary communities or relentlessly
forced towards the margins of the area, mainly the arid north. Consequently, the
first nations fell victim to the gradual erosion of their culture, so intimately
connected to the traditional pastoral way of life that had sustained them for
untold generations throughout the region.
The initial mining projects in this area faced two major challenges. First was the
reality that, although there were numerous indigenous people within the region
to constitute a workforce, they were not initially attracted by the prospect of
wage labour in mining employment. This made it difficult to source adequate
labour to extract the ore. Secondly, the challenge of getting the ore to market
was daunting. The first ore was hauled by ox wagon all the way to Cape Town. As
a consequence of these difficulties, the first mining company in the area, Bennet’s
South African Copper Company, and many other subsequent enterprises faded
into the annals of history.
Nevertheless, tempted by the success of the South African Mining Company, a
veritable copper rush began, with fevered fundraising to mine the area. By 1855,
no fewer than 35 companies14 had been formed to exploit the copper. Not all
were successful. Ongoing problems surrounding the export of copper continued.
Given the lack of fuel to smelt the ore, only high-quality copper ore was exported.
This was transported by wagon to a rudimentary port at Hondeklip Bay. By the
1860s, no more than 7 000 tonnes were exported per year from the region, given
these challenging conditions.
A breakthrough was the construction of a narrow-gauge rail line in 1871 to
Port Nolloth. Exports rapidly grew to about 40 000 tonnes by 1888, valued at
approximately £600 000.15 This was the equivalent of approximately R800 million
at current values. Thus, the copper lode that was hinted at by the copper beads
of the Namaqua became the first major mineral resource of value to be exploited
in South Africa.
But where did this leave the first people? The reality was that they were dispossessed of land outside their reserves and of the right to extract any mineral
wealth. Despite the wish of missionaries to provide gainful employment, very
limited work resulted. Some made money riding transport wagons to the coast,
before the railway was built. Even these were eventually outcompeted by the
European farmers and squatters.
While the missionaries may have had the best interests of the local inhabitants
at heart, in reality they effectively functioned as the agents of colonialism
and civilisation. While their intentions might have been good, their role brought
significant unintended consequences. Most importantly, they settled the previously
nomadic Khoi and, to a lesser degree, the San, in fixed reserves. This simultaneously
compromised proven survival mechanisms of nomadic pastoralism and weakened
the indigenous people’s common right claims to the entire region.
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The copper industry continued to grow in influence and wealth over the closing
years of the 19th century. By the time of the Anglo-Boer War, it was producing
about 30 000 tonnes per year, valued at about £600 000 (approximately
R650 million in current value). The fortunes of the Namaqualand mines waxed
and waned, with severe shrinkage after the First World War and again during the
Depression years. Eventually, most of the mines closed in the 1980s as resources
were too depleted to mine profitably. There is a current movement to reopen
mines using advanced technologies to extract minerals.

THE SECOND MOVEMENT: SPARKLY DIAMONDS
The diamond wealth of the Namaqualand region remained undiscovered until
less than a century ago, some 50 years after the initial diamond rushes in
the Hopetown and Kimberley areas. By then, the issue of land ownership in
Namaqualand had essentially been legally settled in favour of the colonists of
the then Union of South Africa, further cemented under the racially exclusive
1913 Natives Land Act. However, the ‘reserves’ of Namaqualand, established by
the missionaries, remained. Areas like Komaggas, Steinkopf and the Richtersveld
remained under the control of descendants of the first-nations Namaqua and
mixed-race Basters. But even these reserved zones were not immune to
encroachment in the name of enrichment.
The first discoveries of diamonds in this region were north of the border in what
was then German South West Africa, around present-day Lüderitz, in 1908. Upon
news reaching the outside world, a huge diamond rush ensued, with massive
numbers of prospectors descending upon this precarious desert landscape.
Soon afterwards, the German authorities designated the area as a Sperrgebiet,
or forbidden area, closed to all except registered prospectors. This was based on
South African experience where the Hertzog government gave control of the
diamond areas of Kimberley to the De Beers group and placed stringent controls
on the possession and ownership of raw diamonds.
Despite suspicions that there were diamonds on the South African side of the
border, these were not discovered until 1925 in the areas around Kleinzee and a
couple of years later near the mouth of the Orange River at Alexander Bay. The
South African government placed similar restrictions on the area because of the
massive influx of speculators.
The Kleinzee find was notable in that the discoverer and first miner of diamonds
there, Jack Carstens, reportedly struck a deal with the community of Komaggas,
located inland of the coastal diamond fields, to lease the land from them to mine
diamonds. The community claims that the land was due to revert to them after
mining was complete, but legal proof documenting this claim remains absent.
By the late 1920s, Carstens had sold the Kleinzee mine to Ernest Oppenheimer.
Transfer failed to show any record of agreement between Carstens and the
Komaggas community. Like most hard-nosed capitalist organisations, Oppenheimer and subsequently De Beers refused to countenance any such claim to
what became one of the highest-yielding diamond mines in the country,
producing millions of carats over the years.
The Komaggas community and reserve have an interesting history, as suggested.
According to the community, title to the reserve was first granted by the British
Crown, allegedly verified by Queen Victoria herself. There is no formal record of
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such an agreement. The formal boundaries were set out for the reserve in a ‘ticket
of occupation’. These were measured by Mr Wentzel, the colonial surveyor, after
the district had been annexed by the colonial government in 1811; this central
section of Namaqualand was annexed prior to the copper mining section north
of the Kousies/Buffels River in 1847. Wentzel expressed disquiet at the generous
size of the reserve, saying it was ‘frighteningly large’ (verschrijklik groot)16 and
was set at over 69 000 morgen, or about 60 000 hectares. John Sharpe provides
a useful summary of the disputes surrounding the Komaggas reserve in an
academic paper published in 1994. It is notable that five of the six17 major reserves
in Namaqualand that arose out of the missionary actions in the 19th century were
transferred to the communities as part of the post-democratic restitution process,
through the Transformation of Certain Rural Areas Act 94, 1998 (TRANCRAA) in
2001–2.18 Yet the Komaggas claim remains unresolved due to disputes over the
background, size and boundaries of the claim. It is sufficient to note here that the
dispute touches not only on issues about the delineation of the reserve, but also
about enhanced rights under what are recognised inter-nationally as ‘aboriginal’
or native title, which remain largely untested in South African law.
However, there are precedents to the Komaggas claim. An important case in this
area is the settlement of the claim of the Richtersveld community against the
state alluvial diamond company Alexcor, in the coastal strip south of the Orange
River. This case eventually led to a Constitutional Court ruling that the Richtersveld
community had both a claim to the land on which the diamond holdings were
based and against the wealth already extracted from the land. Additionally,
before the land was returned to them, it had to be rehabilitated to as near pristine
condition as reasonably possible. Payments were to be provided by Alexcor to a
Richtersveld community fund. This groundbreaking judgment bears relevance to
similar land claims such as those lodged by affected communities like Komaggas
and Hondeklip Bay to the south.

This case eventually led
to a Constitutional Court
ruling that the Richtersveld
community had both a
claim to the land on which
the diamond holdings
were based and against the
wealth already extracted
from the land.

However, there is a significant difference between the Richtersveld case and
those of communities like Komaggas and Hondeklip Bay: these latter claims are
not made against the state, but against private entities. These are not just any
private entities, but amongst the wealthiest and most influential in the world,
including De Beers. They work land to which they have registered title. If these
claims were to be recognised, there would potentially be major ramifications
regarding investor perceptions of the economic climate and mining rights, not to
mention security of tenure and property ownership.
Given the propensity of the state, through the current ANC ruling party, historically
to talk left (to its party supporters) while walking right in order to appease capital
and maintain perceptions of an attractive investment location by providing
political and economic stability, there is reluctance on the part of government to
be seen heading down the road of radical land restitution by taking on powerful
vested interests. The irony of this path of least resistance cannot be lost on
observers, especially as the ruling party opportunistically engages in political
rhetoric that refers to economic realignment by addressing the monopoly capital
trope in order to deflect from the deepening corruption scandals surrounding
President Zuma and lack of leadership.
The time is ripe for communities such as those in Namaqualand, as well as
elsewhere in South Africa like Xolobeni and the platinum belt, to expect their calls
for radical transformation and participation in the extractive economy to be
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heeded. However, we need to consider carefully whether such transformation
would truly benefit the small Namaqualand communities calling for restitution.
Would these mining areas be reallocated via the questionable state capture
mechanisms we have recently seen employed?
There is yet another twist in the tail to this tale of Komaggas. De Beers is rapidly
exiting its Namaqualand interests. It has extracted the easy money and looks set
to cut and run. Perhaps it is being canny in reading the mood and has grown
jittery at the prospect of land claims and restitution? As a responsible investor
and seller, it would be hard pressed to make any honest admission in this regard.
The De Beers Namaqualand holdings have been bought out by a scion of
Afrikaner establishment white monopoly capital, Christo Wiese, one of the
richest men in the country. Wiese has recently established a majority holding in
TransHex and West Coast Resources (WCR). Before he made his fortune in the
retail trade, he dabbled in diamonds. He has now returned to the area, apparently
as his retirement project. His companies control a significant number of former
De Beers areas around Koingnaas and Hondeklip Bay, with options on the
remainder of the De Beers BMC area north of Kleinzee after it has been
rehabilitated. Wiese has apparently signalled his intention to control the entire
west coast diamond resource, from Hondeklip Bay in the south right across
the border into Namibia. Besides thwarting the wishes of the Komaggas and
Hondeklip Bay land claims, the continued control of such a vast resource would
surely attract the attention of any government questioning the continued
dominance of monopoly capital?
However, this may not be the case. The requirements of black economic
empowerment have forced WCR to embark on joint BBBEE holdings. Shrewdly,
WCR is 20% held by the state through the Department of Public Enterprises, and
by other minority ‘black’ holdings via the Namaqualand Community Trust and
other vehicles. Would the government dare to sell itself out to address either
land claims or a radical economic transformation policy shift? This is doubtful.
Yet the emerging risk of the state failing to regulate itself properly via stateowned interests is further compounded by the failures of the ‘One Environmental
System’19 of regulation. Can we trust the fox to guard the henhouse? Whatever
the case, resolution of the Komaggas and Hondeklip Bay community land claims
appear distant.

CLOSING MOVEMENT: TOWARDS THE FUTURE
Whatever happens, the reality remains that historical wrongs must be addressed.
How can we rectify the historical exploitation and inequity evident in Namaqualand?
Given the maturity and inevitable decline of the copper and diamond mining
industries in this region, it may be relevant to consider what an inclusive, postmining economy could look like.20
While there are still copper and diamonds in this area, the richest seams have
been exploited. A strong case can be made to diversify and informalise the
mining economy. This need not be a free for all, but rather a phased transformation
towards mining that benefits the local people through more than just wage
labour. There are spaces for entrepreneurial innovation in both sectors.
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One challenge is that national mining regulatory frameworks are inflexible and
strongly biased towards capital-intensive mining projects. If the mining sector is
to transform, revised regulations need to encourage innovation and devolved
mining projects. SMME joint ventures, mining co-ops and localised community
projects could provide ways to mitigate the risks of unregulated zama-zama
mining, while addressing the environmental impacts and the realisation of
benefits for the people of the area.
Should this fail to occur there are real risks posed by unregulated zama-zama
mining. Several miners from Hondeklip Bay and Komaggas have already been
killed while illegally mining diamonds. The area remains desperately poor, with
massive unemployment. The descendants of the first nations feel abandoned
by the departure of big mining companies. It is iniquitous that companies like
De Beers have failed to engage in more imaginative training of the huge numbers
of staff that have been laid off. Most training has involved activities that assume
continued mining in the area. What is really required is a true diversification of
skill sets to meet new opportunities.
Alternative activities like aqua- and mariculture have started up. However, these
are in conflict with a worrying trend being pursued in coastal diamond mining
exploitation, namely coffer dam mining. This method of gaining access to nearshore diamond deposits involves building massive seawalls with mine waste
materials – clay, sand and rocks – to enclose sections of beaches, bays and inshore
areas. This is already being carried out by Alexcor near Alexander Bay and by WCR
near Hondeklip Bay. As far as can be ascertained, these methods are currently
illegal. Investigations by regulatory authorities are ongoing.
Coffer dam mining has serious impacts. Rich fishing resources have been affected.
Areas set aside by the Department of Forestry and Fisheries as mariculture
seeding zones for abalone become unviable. Abalone ranching of this variety has
been demonstrated to provide a sustainable and extremely profitable activity.
However, these emerging opportunities are actively undermined by conflicting
mining activities like coffer dam mining. These are pursued for short-term profit
yet cause long-term impacts and delay economic diversification.
Tourism is also expanding across the region. Dozens of accommodation venues
have sprung up in the area. Tourism is a proven viable, sustainable source of
economic growth. However, the intentional isolation of the area under the
questionable guise of mine security compromises the opportunities. WCR has
already shut viable tourism facilities on land procured from De Beers. Rather than
closing down the coastal strip, reduced mining ought to provide opportunities to
attract people to the area. There is great opportunity for surfing, fishing, camping,
eco-tourism and 4x4 trails in mined-out areas.
Renewable energy also has a bright future here. There are excellent resources for
wind and solar power. These can be augmented by pumped storage dams, using
seawater in coastal areas sterilised by mining. This can provide on-demand power
for the region. Renewable energy can also be used to convert seawater to fresh
by reverse osmosis, enabling transformation.
One such opportunity is the rejuvenation of regional agriculture. Traditional
farming, such as small stock and occasional grain harvests, hold limited potential
in the face of increased climate change. However, just over the border in Namibia,

Conversations around Transparency and Accountability in South Africa’s Extractive Sector

159

IN GOOD COMPANY? 3RD EDITION

there is a flourishing industry using water from the Orange River to grow table
grapes, tomatoes, mangoes and other irrigated crops. Solar-powered desalination
could provide similar prospects, using drip irrigation and other innovations.
Opportunities also exist to explore the cultivation of indigenous crops.
All these activities can combine to build social, economic and environmental
resilience through the creation of viable local opportunities. We need to pursue
imaginative alternatives to mining. Enhancing the potential of the area beyond
mineral extraction can provide ways to shift toward a more sustainable, resilient
future for the people of this region. The alternative is to perpetuate a more and
more uncertain and unsustainable future by pursuing increasingly destructive
extractive methods like coffer dam and seabed mining.
By taking a more diversified high road, we can create meaningful avenues of
restitution, employment and rehabilitation of a neglected area of South Africa. We
need to increase the ability of the people and environment to meet the increased
challenges of climate change, rural migration and marginalisation. History will
show that the true wealth of Namaqualand lies in its people, its biodiversity and
in evolving the opportunities of the region.
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BENEFIT SHARING
FOR MINING-AFFECTED
COMMUNITIES
WHO REALLY BENEFITS,
AND WHAT WOULD
FAIR BENEFIT SHARING
LOOK LIKE?
Interviews with
Sifiso Dladla, David Ramohanoe
and Elton Thobejane1
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How equitable is benefit sharing in mining-affected communities? Do the true
owners of the ore derive fair compensation for the rights granted to mining
companies to extract minerals from their ancestral lands? What is the state of
the tripartite relationship between mines, government and communities? Whose
interests do traditional councils serve? How effective are SLPs?
To find out, In Good Company visited three mining-affected communities in
three provinces. We spoke to three activists deeply committed to improving the
lives of their communities. Sifiso Dladla is the Mining and Extractives Project
Manager for ActionAid South Africa and provincial coordinator for Mine Affected
Communities United in Action (MACUA). He is based in Johannesburg and works
nationally on behalf of ActionAid. He spoke to us specifically about miningaffected communities in KwaZulu-Natal, where he comes from. David Ramohanoe
is an activist and the chairperson of the Wonderkop Land Claims Committee in
Marikana in the North West. He was a traditional councillor for the Bapo Ba
Mogale traditional council from 1997 to 1999 and ward councillor for ward 11
Marikana (Rustenburg Local Municipality) from 2000 to 2006. He was chief
whip of the Rustenburg Local Municipality from 2001 to 2006. Elton Thobejane,
from Limpopo, is the organiser for Sekhukhune Combined Mining Affected
Communities.
We asked them a series of questions about the relationships between miningaffected communities, traditional councils, mining companies, local municipalities
and national government. We wanted to find out how mineral royalties are
distributed in their communities, and how successful SLPs are at facilitating
and delivering much-needed development. To what extent does community
consultation and participation in decision-making happen? And what would a
fair benefit-sharing system look like? All three activists were interviewed by In
Good Company and freely consented to sharing their views. Interviews were
conducted discretely and there was no discussion among the respondents; yet,
from three different provinces, a common story emerged.

RELATIONSHIPS WITH MINING COMPANIES
All three activists expressed concern over the state of the relationship between
the mining company in their area and their local community. There are persistent
claims by mine-affected communities, and citizens in general, that mining has
not resulted in improved livelihoods or widespread benefit. Increasingly, communities are confronting mining companies, blaming the mines for dislocation of
and loss of access to agricultural land, sustainable livelihoods and cultural sites.
Villagers living near the sites of Somkhele and Fuleni anthracite mines in
KwaZulu-Natal have been relocated with little regard for their ancestral graves
and no connection between the size of the homestead left behind and the
allocation of property in the new location, increasing the burden of cost,
exacerbating social ills and leaving some families much worse off. As a result,
according to Sifiso: ‘Some homes have beautiful walls but there’s no furniture
inside.’ Learning a lesson from the first relocation, the second time around
the mine owners simply gave households financial compensation rather than
physical properties. However, without the requisite financial advice, some
families found it difficult to calculate how much money they had and how much
it would cost to build the home they wanted.
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In the North West, David Ramohanoe told us that relations between the Bapo Ba
Mogale community in Wonderkop and Lonmin are ‘… not good. Relations are very
sour, very bad, due to lots of issues like lack of employment, lack of development
and lack of empowerment’.
Elton Thobejane echoed similar views. In Sekhukhune, Limpopo, he reported that
relations at the moment are ‘… at low levels. They soured recently because we
find ourselves in conflict with the Anglo mines and other platinum mining
companies, so it’s not good at all’.

THE GOVERNMENT’S ROLE AS MEDIATOR BETWEEN MINES
AND COMMUNITIES

The SLP is a compulsory
social contract and
provides the tangible
evidence of the mining
company’s obligation
to develop and uplift
the community or
communities where
it operates.

What role should the government play in regulating the relationship between
mine-affected communities and the mining companies? The government grants
mining licences to operate; to qualify for a mining licence, a mine owner must
demonstrate commitment to and clear benefits for the affected communities.
This is effected through legally binding SLPs. The SLP is a compulsory social
contract and provides the tangible evidence of the mining company’s obligation
to develop and uplift the community or communities where it operates; it must
be reviewed and refreshed every five years, in concert with the renewal of the
mining licence. The government should play a key role in monitoring compliance
with the SLP annually, using it as both an incentive and an accountability tool to
ensure that mine owners deliver on their promises. In reality, according to Sifiso,
‘Government does not play a vigorous role in ensuring that they regulate it [the
SLP]. Every five years they renew the SLPs without anyone sitting down to
scrutinise why commitments weren’t met and what penalty should be imposed
for failure to meet targets. In short, government does not play its regulating role
in ensuring that both the community and the mining company are happy [with
performance under the SLP].’
Municipalities play a crucial role in delivering services to communities, as the
level of government closest to citizens. However, in many mining communities,
municipalities are failing to do this. In rural areas, this is sometimes aggravated
by the role of traditional authorities, who mediate between citizens and the
government. David told us that ‘National and Provincial government are not doing
much to assist the community, nor is the municipality. They are afraid to come
and meet the community eye to eye and will only work through the traditional
council. The community has a lot of questions to pose, but the government
refuses to intervene’.
Speaking about KwaZulu-Natal, Sifiso struck a similar chord: ‘The mandate of
government is to provide a service to society. From my experience as an activist
… we are not seeing government coming to the party, especially when it comes
to the challenges we, the people it is meant to serve, are experiencing on a daily
basis. These challenges include pollution of our water, noise, dust, and so on. We
even lose livestock.’

THE ROLE OF MUNICIPALITIES
The DMR is the national regulating authority of minerals and mining in South
Africa, and provincial governments also have responsibility for monitoring mining
activities. What role, then, do municipalities play in protecting the rights of
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communities? David indicated that the relationship between province and
municipality is strained in Wonderkop. However, in Fuleni, the municipality is
trying hard to meet its obligations, but lacks a long-term view. According to Sifiso:
‘Municipalities are playing a role, directly and indirectly, because infrastructure
development must happen for mining to take place. For example, water is a
basic service that needs to be undertaken by the municipality. Furthermore, in
Fuleni, one of the municipality’s main sources of income is tourism. Now, if you
look at mining and tourism, mining will have a negative impact on tourism, so the
municipality has to adapt. You find municipalities shifting away from their
constitutional obligations [to uphold citizens’ socioeconomic rights] to meet the
economic obligation [to generate income]. But what happens when the mine
closes? The municipality must serve the people, whereas the mining company
serves its own interests and its shareholders. At the end of the day the people
must benefit. So, if the mine sucks all the water, the community will not take the
mine to court because it’s not the duty of the mine to provide drinkable water
– it’s the duty of the municipality. There should be synergy around the mine,
municipality and the community.’
At Sekhukhune, Elton believes the municipalities need to define their role in
mining clearly. Elton feels strongly that municipalities must be more proactive in
their role of correcting public participation processes when it comes to decisions
about mining and developing IDPs. He said: ‘During the IDP consultation
processes we have indicated numerously that the process is flawed, and we have
indicated many, many flaws within the process.’

THE MINING CHARTER AND MPRDA: MEANINGFUL MECHANISMS
OR LIP SERVICE?
Mining legislation would appear to be robust and protective of mining-affected
communities. But is it? The MPRDA and Mining Charter recognise ‘the need to
promote local and rural development and the social upliftment of communities
affected by mining’, and seek to ‘advance the social and economic welfare of all
South Africans’. Just how effective are these pieces of legislation? Unfortunately,
across the country, community representatives speak with one voice, and
continue, in their interventions and advocacy efforts, to express dissatisfaction
with obscure implementation on the part of government authorities. In Limpopo,
Elton expressed his reservations: ‘You know, as mining communities we have a
very serious problem with these two pieces of legislation – the Charter and the
MPRDA. The Charter is to make sure that as communities we benefit from mining,
but since its inception in 2004 we have never, ever experienced what it means to
benefit from these activities.’
The view from KZN is the same: ‘Look … the MPRDA is a legislation which miningaffected communities are not part of; even when public hearings are held, the
views expressed by the communities are not taken on board. It’s just a boxticking exercise. So, while it’s a law meant for the protection of mining companies,
communities as well as labour, in practice it doesn’t happen,’ said Sifiso.
In the North West, David indicated that his organisation is prepared to give
government another chance to get it right, but he called for transparency. ‘The
United Nations Conference on Trade and Development (UNCTAD) reported that
$103 million of incorrect invoicing was [overlooked] in South Africa between
2000 and 2014. The Chamber of Mines disputes these allegations to protect the
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interests of its shareholders, so we are saying it’s … time … there is transparency.
The Mining Charter must be supported and beefed up, but not to the detriment
of the mining companies or investors. We need to go court, because this game
involves the mining communities.’

MINERAL ROYALTIES AND TRADITIONAL COUNCILS:
A VEXED QUESTION

Few mining-related topics
invoke more rancour than
the subject of royalties.

Few mining-related topics invoke more rancour than the subject of royalties. For
a detailed discussion of the mineral royalty system see Tafadzwa Linda Kuvheya’s
article in this issue of In Good Company (p. 107). According to Kuvheya, some
mineral royalties are paid to the owners of mineral rights (the communities on
whose land the mine is located) in return for the right to extract a given mineral
under a time-based lease agreement (mining licence). The payment is calculated
as a portion of earnings from production and is linked to the type of mineral
mined and market conditions. Payments are based on the volume or price of
minerals extracted. This seems a fair and just way to compensate a mining
community for the extraction of what is, in effect, its asset – the mineral wealth
beneath the land. What happens in practice is that royalties are pooled with other
taxes in the National Revenue Fund, for national distribution, and are not
necessarily earmarked for the mining-affected community from which they
originate. In some cases, where a lease agreement predates the MPRDA, royalties
are paid to the community, in the care of the traditional authority, under the
supervision of the provincial government. They are housed in what is known as a
‘D account’. But one only has to drive through a mining-affected community to
see that, somehow, the compensation supposedly provided by royalties is either
inadequate or lacking altogether, with unfortunate consequences for economic
and social development in those communities. The issue of mineral royalties is
riven with politics, corruption and opacity.
In Wonderkop, royalties are paid by Lonmin to the Bapo Ba Mogale community.
Funds go into the D account, overseen by the Office of the Premier. The traditional
council, Communal Property Association, community trust and mine management
are responsible for the allocation of funds, but David feels the community must
be given the right to decide matters for itself, with these bodies acting only in an
advisory capacity without the power to pass resolutions. The D account should
be regulated and monitored on a quarterly basis and competent people appointed
to manage the royalties. He stresses that accountability is needed; currently, the
D account is unaudited, badly administered and opaque. According to David,
‘Who is sitting in the trust? Members of the traditional council! How can the trust
really help the community? The trust is not transparent. You cannot have people
on it who are going to defend their own issues.’
Furthermore, political interference with traditional councils has its roots in
apartheid. The then Bophuthatswana government (now the North West provincial
government) created the D account to house the revenues of all the traditional
communities. Communities who supported the reigning president at that time,
Tautona Kgosi Lucas Manyane Mangope, derived benefit from the revenue in the
D account. Chiefs from those villages and cabinet members decided where
development should happen. At one point, the Chief of Bafokeng was forced into
hiding in Botswana due to a clash with Mangope over the looting of money raised
from royalties. According to David, this is still happening, as politicians carry on
the legacy created by Mangope. Government is supposed to protect communities’
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lands in terms of the restitution of land rights, communal land rights, the Interim
Protection of Informal Land Rights Act (IPILRA), and the Constitution. ‘Our land
has always been held in trust by people who abuse their powers,’ said David. ‘In
1996, the acting Bapo Ba Mogale chief Matlakala Mogale sold portions 4, 5 and
6 of the farm Wonderkop (400 JQ) for only R26 500 to the late George Rapula
Tlhapi without consulting the beneficiaries of the land. The recommendations
of the Mabiletsa Commission of Enquiry mandated them to engage Tlhapi to
reimburse them and bring back the land … To this day the community no longer
has trust in these traditional leaders.’
The North West has its own peculiar history, with ‘Bop’ (as Bophuthatswana was
known) and its leader Mangope arguably the most renegade of the homelands
and the last to relinquish sovereignty, so the residual political irregularity is
historically rooted. But, across the country in Limpopo, the situation in
Sekhukhune is not so different. Royalties are transferred to the community trust
account, which is administered by the traditional leaders. The mining community
has tried to engage the traditional leaders but, according to Elton, has been
denied active participation in the decision-making process. Elton said, ‘They [the
traditional leaders] want to benefit from these royalties themselves, and they
see themselves as representatives of the communities, while we see them
another way. I can’t remember one time when these activities were arranged
with the help or participation of communities, hence we’ve been fighting for
community inclusion in their so-called traditional councils.’
In KwaZulu-Natal, Sifiso describes a circular finger-pointing tendency, where
every party blames the other and the communities are the ultimate losers. ‘Those
royalties are kept by the Ingonyama Trust Board, which was a result of the
Ingonyama Trust Act. Mining companies must have service lease agreements
with Ingonyama Trust Board, which holds the money. According to reports from
the Board, 40% of royalties are held for administration, and 60% goes to the
traditional council. Now as old as I am, I’ve yet to witness a mine-hosting
traditional council that benefits from royalties through Ingonyama Trust Board.
In this instance anyone and everyone involved blames the other. If you go to
Ingonyama Trust Board and ask where the royalties are, they say, “We still have
the royalties, because the traditional council has not applied for the money.” You
go to the traditional council and say, “You are not applying for that money.” They
say it is very difficult to apply for that money. You go to the mine and ask where
royalty payments are made, and they say, “Go to the traditional council.” So, at
the end of the day, there are some questions you must never ask, because once
they are raised, you are targeted.’
The People’s Mining Charter, which was formulated as an outcome of consultation
with over 150 mining-affected communities, states that communities have
inalienable rights to the minerals on their land … land that belongs to those who
have historical linkages to it, not merely to the traditional leaders. Yet, according
to everyone we interviewed, there is no benefit for communities, because they
are excluded from the decision-making process surrounding royalties. Decisions
are taken by the traditional council together with the mining companies. Sifiso
described a scenario in KwaZulu-Natal in which the traditional council lacks
agency to hold the mining company accountable, but according to Elton, in
Limpopo the situation is different. There, the traditional council protects the
mining companies and its profits, because it benefits.
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SOCIAL AND LABOUR PLANS
According to Louis Snyman from the Centre for Applied Legal Studies, ‘Mining
right-holders have a direct responsibility to contribute and grow local communities
as part of the fulfilment of their overall social licence to operate. This unique legal
obligation is realised through the SLP.’ (For a full analysis see Snyman’s article
on p. 83 of this issue of In Good Company.) As we saw earlier, SLPs are a condition
of mining licence renewal, typically every five years. Therefore, the SLP for each
mine should ensure that each local community benefits from appropriate levels
of development according to its needs. But does it?
Snyman believes the current SLP system is not working, due partly to a lack of
disclosure by mining companies regarding targets and achievements. The SLP is
a viable mechanism and the policy is robust; but, like many other policies that
look good on paper, it is not enforced by government. Currently, the tools are not
there to measure community benefit. In Sifiso’s opinion, ‘If you say you want to
benefit the community but you don’t have a way of regulating it [the benefit
mechanism], then you are playing. Government issues the mining companies
with licences, so it’s government that must ensure it regulates those mining
companies and the communities benefit. As the Freedom Charter says, minerals
belong to all those who are in the country. But those who are affected by mining
are not benefiting from mining.’
When asked if mining companies are living up to the standards enshrined in the
MPRDA with regard to SLP obligations, Elton said, ‘No, they are not living up to
that. I think the problem lies with the department [DMR] itself because it is very
clear that the department does not have the mechanism to ensure monitoring
and enforcement, hence the mining companies are taking advantage of that. In
the communities where I come from, the mining company has promised to build
a tar road, a bridge, a school and so forth, but it hasn’t happened. Remember, the
SLP runs through a cycle of five years. With no monitoring to make sure mining
companies implement their commitments, it doesn’t happen.’

‘The duration of the mining
licence must be reduced to
three years, and must be
linked to the performance
of the SLP. In the event
of failure to meet the
standards and performance
of the SLP, the licence
should be reviewed or
transferred to another
service provider.’

Sifiso picked up the thread: ‘Government must say that in five years, before you
can formulate the next SLP, you must complete the outstanding actions from
the previous year, and only then can you move forward.’ He reflected that, at
Somkhele in KwaZulu-Natal, mining companies claim to have spent over a billion
rand on community development, but it is unclear precisely what this money
was spent on. Civil society organisations such as ActionAid South Africa, in
collaboration with MACUA, have since begun conducting social audits in 10
communities across six provinces,2 aimed at gathering evidence and verifying
existing information to measure the performance of mining companies and their
contribution to development outcomes in the communities where they operate,
in accordance with the provisions of the SLPs.
David noted that in the North West there is misappropriation of SLP funds and
initiatives. To resolve this, David suggested, ‘The duration of the mining licence
must be reduced to three years, and must be linked to the performance of
the SLP. In the event of failure to meet the standards and performance of the
SLP, the licence should be reviewed or transferred to another service provider.
Most mining companies don’t adhere to their promised SLPs; default is common
and excuses are often given, sometimes not fully disclosed to the community.
The SLPs are very important and every year the mine will outline, for example, ten
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projects that must take place during the financial year, but then not all projects
will be undertaken. They will do only two or three or four. There is no communication.
There is no accountability. There needs to be an oversight committee from the
community itself – neutral people, from the NGOs – monitoring the progress and
giving a report to the community. There was a serious problem with Lonmin’s
SLP and the government knows they [Lonmin] didn’t meet their agreements.
They are in breach of their SLP. To give an example – a roads project in Wonderkop
was redirected by the traditional council. SLPs are misused, but if properly
monitored could be a very good tool. As always, implementation is the problem.’
Ultimately, meaningful and legitimate consultation is needed. Elton summed it up:
‘The government needs to engage with us as people on the ground. It is critically
important that they do so, and we need to devise a monitoring mechanism to
make mining companies comply with their obligations. We need to ensure that
communities become part of the process. We have to be consulted properly and
meaningfully so the projects within the SLPs develop our communities.’

HOW RELEVANT IS CORPORATE SOCIAL INVESTMENT?
Interestingly, corporate social investment (CSI), in which so many companies
take enormous pride, is seen as a near-irrelevance by the activists we spoke to.
Once upon a time, it may have played an important role in community upliftment
and development, but it has been superseded by the SLPs. Despite multimillionrand programmes by mining giants such as BHP Billiton and Coal of Africa, CSI,
which is largely voluntary, is seen as a public relations exercise. Prior to the SLP
legislation, CSI was the means by which mining companies ensured community
development, but it no longer has a critical role to play. ‘I don’t see value in it,’
said Elton.
According to Sifiso, ‘That is not a law. if someone gives it, they give it. Companies
choose what CSI initiatives they undertake. Most of the time you find that
whatever initiative they take, they take to also market themselves. You never
find a company sponsoring something outside their line of work. It’s left up
to the company to do what they want.’ He contrasts the role of CSI with that of
the SLPs. ‘The difference between CSI and SLPs is that one is (or should be)
monitored by government and the other is not. It’s the prerogative of the
company to undertake or not to undertake [CSI] and whether they are measured
or not, I don’t know. With SLPs it’s a different story because SLPs are a prerequisite for any mining company to get a mining licence. The consultation of
communities shouldn’t be left to mining companies. Government should play a
critical role in ensuring mining companies consult communities … not [just] for
the sake of consulting, but meaningfully. The monitoring of it should include
consultation that brings the community together. Government issues mining
licences and it should bring all the stakeholders together and say, “Now, this
mining company said they would do X. Let’s look at what it has done. What role
can the community play in ensuring that it does this? How can the mining
company ensure the community benefits profusely from this?”’
In the North West, David has a different view about CSI. ‘The conditions where
we are living are very bad. There are drugs in the area. Corporate social investment is of paramount importance to the directly affected mining communities.
It is the duty of the mining companies to ensure there is social entrepreneurship
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Despite multimillion-rand
programmes by mining
giants such as BHP Billiton
and Coal of Africa, CSI,
which is largely voluntary,
is seen as a public relations
exercise.

development, so that livelihoods are sustainable when the time comes for mining
operations to cease. Any development programme must empower women and
disillusioned youth in the mining area, as violence is prevalent due to lack of
employment.
‘Health is a serious issue as only mine employees are taken care of by the mining
companies, yet everyone in the community suffers from the air pollution and dust
emanating from the mine dumps. Air pollution equally affects those who are not
working in the mine but they are denied access to services at the mine hospital.
Instead, they are asked to pay unaffordable sums of money to receive treatment,
despite the fact that they are unemployed and poor.
‘There is a need to develop and transfer skills in the areas, to support local people
into employment. Young people need work experience, but they find it impossible
to find work without experience. Some mine owners, especially Lonmin, are
contributing to the education of the children of the employees who were killed
during the massacre, and we as leaders appreciate this and encourage the companies to continue, and to employ the families of the deceased. We ask that they
work with the landowners to erect a memorial tombstone and create a memorial
park. Despite these gestures, which we acknowledge, it must also be noted that
when it comes to the disclosure of the Environmental Management Progress
Report (EMPR) and managing the environment, the mine has failed dismally.
‘Furthermore, there are vulnerable children who need care on a daily basis. All
mining companies have a duty to ensure they are taken care of, perhaps building
a crèche to accommodate all children free of charge, as many parents struggle to
afford even a loaf of bread. Mine owners could use a portion of their profits to
develop projects for orphans and vulnerable children rather than empowering
those who are already empowered.’

TOWARDS NEW MODELS OF BENEFIT SHARING
What would fair and equitable benefit sharing look like? What sort of model
would our activists like to see?
Elton believes this question is linked to the issues relating to the SLPs and the
Mining Charter. ‘I think the Mining Charter is meant to make sure that as mining
communities we benefit from relationships with the mining companies. So, it
goes back to the issue of consultation again; if the Charter says communities
need to own at least 8% [of company shares], what does it mean to us? Who
are those communities? Where will the money be kept? We need to unpack
those things more, so we can get to understand how we can benefit from these
operations.’
For David, benefit sharing must go hand in hand with development. ‘For people
actually to benefit, what is important is for people to be developed first. The
places where we live need to be developed in terms of basic services. It’s very sad
that people are staying in a village where there is extraction of minerals, and
nearby there is a township, where employees live, and there are tar roads; yet
right next door there are dusty roads. There must be development to show there
is a mine, such as tar roads, flushing toilets. People who are not directly employed
by the mine must be empowered through employment. Those are the issues.’
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Sifiso proposes a model in which management of mineral royalties is overseen
by a team comprising the traditional council, community structures, academia
from the community, the NPA and law enforcement – the latter because of the
sums of money involved and the impact on communities. ‘Because here we are
talking about money, we are talking about futures of people, so all those people
should be part of the team, so at the end of the day the mining company doesn’t
only get what it wants whilst the community is not getting what it needs.’
There is a new paradigm in existence. The International Alliance on Natural
Resources in Africa (IANRA), an alliance of CBOs and civil society in the
extractive industry, has developed a model that has been presented to
communities, which could be an instrument of community participation and a
model for how consultation should be conducted. Elton said the document
outlining the model is lengthy, but the issue of consultation stands out. ‘Mining
companies, along with government, should make sure communities become part
of the decision-making process. That’s one outstanding aspect.’ But, ultimately,
corruption must be quashed for any system to be truly fair and of benefit to the
communities. He continued, ‘My understanding is that the land belongs to us as
people. The chiefs and traditional leaders act as custodians of that land. The way
things are done currently, the mining companies are corrupting the chiefs. They
are offering a luxurious lifestyle, and as a result, we as people are being forgotten.
Because the chiefs have been captured, as communities there is nothing we can
do. That’s one thing I believe that we must deal with – and the government needs
to put in measures to ensure that.’
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The third edition of our publication In Good Company? focuses on understanding
the current benefit-sharing system in South Africa’s mining industry and navigates
opportunities for equitable sharing of revenues with affected communities. The articles
cover topics such as the right of communities to have their voices heard in the policymaking process, alternative development options for rural communities, mining taxation,
an assessment of the royalties system, transparent revenue management, distributive
struggles in rural communities relating to mining revenues, the right of communities to
say no to mining, as well as revenue management strategies for ensuring local economic
development in mining communities.
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