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Nhlanhla Mjoli-Mncube 

(Chairperson)

As chairperson of Nurcha, a housing 
finance company and managing director 
of Mjoli Development Group, a company 
that provides access to finance for women 
entrepreneurs in South Africa, Nhlanhla 
Mjoli-Mncube has extensive experience 
in housing and development finance, 
gender and SMME development. She has 
qualifications in city and regional planning, 
management, executive leadership and 
finance from universities in South Africa 
and abroad. She has published widely in the 
development sector. Mjoli-Mncube sits on 
various company boards in South Africa, 
the USA and Europe.

Zyda Rylands (Deputy Chair)

Director of People at Woolworths’ head 
office, Zyda Rylands is a qualified accountant 
and has held financial positions at several 
large corporations. She serves on the boards 
of a number of schools and technikons and 
in 1997 received the Black Management 
Forum’s Manager of the Year Award. She 
was nominated among the top ten for the 
Impumelelo/BMF Business Personality of 
the Year in 2001 for her achievements.

Azhar Cachalia

A judge of the High Court in Johannesburg 
since 2001, Azhar Cachalia has a long 
history of active involvement in the South 
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African struggle for democracy and was 
instrumental in the formation of the United  
Democratic Front in the 1980’s. A Wits 
University Graduate, he specialised in 
Human Rights and Administrative law while 
practicing as an attorney. In 1992 he studied 
Constitutional Law at Yale University in 
the United States. In 1996 he joined the 
government as Secretary for Safety and 
Security, responsible for police reform and 
the development of the National Crime 
Prevention Strategy. In 1999 he returned 
to legal practice. He has served on the 
Board legal practice. He has served on 
the Board.

Professor Michael Savage

Emeritus Professor of Sociology at the 
University of Cape Town and former 
executive director of the OSF-SA from 
July 1993 to July 2000, Michael Savage 
is currently working with the Atlantic 
Philanthropies South African programme 
in the fields of higher education and public 
health.

Judge Fikile Bam

Judge President of the Land Claims Court, 
Fikile Bam is the former director of the 
Legal Resources Centre in Port Elizabeth 
and a former member of the Goldstone 
Commission, which investigated political 
violence in South Africa. He was imprisoned 
on Robben Island for 10 years. Fikile Bam 
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is the former chairperson of the Interim 
Council of the Nelson Mandela Metropolitan 
University.

Ann Skelton

Currently the co-ordinator of a children’s 
litigation project at the Centre for Child 
Law at the University of Pretoria, Ann 
Skelton obtained her BA LLB degree from 
the University of Natal in 1985. She was 
admitted as an Advocate of the High Court 
of South Africa in 1988. For 11 years she 
worked for Lawyers for Human Rights 
where she specialized in children’s rights. 
She has undertaken training on juvenile 
justice for Unicef in many countries and 
was co-ordinator of the UN Child Justice 
Project in South Africa for four years. Ann 
Skelton’s two year tenure as a member of 
this Board came to an end in June of 2005 
and she resigned in July 2005.

Tseliso Thipanyane

Currently CEO of the Human Rights 
Commission, Tseliso Thipanyane obtained 
his BSc and LLB at the National University 
of Lesotho and his LLM at the Universities 
of the Western Cape and Cape Town. He 
was admitted as an Advocate to the High 
Court in Lesotho in 1993 and to the High 
Court of South Africa in 2003.
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As I reflect on my term as Board Chair, 
I am struck by the obvious – spending 

money is the easy part, but doing it in a 
way that is imaginative and effective is 
the challenge.

These vital ingredients have guided the 
decisions of the Board in allocating and 
supporting efforts in four key programme 
areas including, Criminal Justice, Media, 
Human Rights and Governance and finally 
Economic Development and Justice.

The last-mentioned programme area 
began its operation in 2005 and it was a 
deliberate strategy of the Board to begin 
operations in this sector in a small but 
impactful way. A guiding question in 
affirming our emerging strategy has been 
whether open societies can be built and 
sustained amidst high levels of inequality 
and low levels of economic development.

Foundation support in this important 
area can only be undertaken on the basis of 
partnerships with civil society, business and 
government, where we can muster support to 
take advantage of an array of opportunities 
to institutionalise structural change.

I am proud to be associated with a 
Foundation that is a risk taker and leader – 
one that has consciously engaged in building 
and promoting knowledge in our collective 
mission to build, foster and protect an open 
society.

To my fellow Board Members, it has 
being a joy to work with you. 

To the staff of the Open Society 
Foundation, your passion and profession-
alism made my task easy.

Nhlanhla Mjoli-Mncube

CHAIRPERSON’S REPORT
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Set up as a grant-making institution to 
support civil society in South Africa, 

the OSF-SA has evolved significantly 
since 1993 to include additional activities 
including that of policy facilitator and 
advocate.

Partners with Government

2005 saw the Foundation embark on a 
carefully orchestrated shift to widen our ambit 
of support to partnering with government 
to strengthen state institutions. Some of the 
rationale for this new development includes 
concerns about low levels of capacity in 
government to deliver against mandate 
and self-proclaimed targets, as well as the 
opportunity to influence policy and its 
implementation.

An example of work to date is our 
interaction with the Portfolio Committee 
on Safety and Security in constructing a 
template for monitoring police stations. 
This project is premised on strengthening 
parliamentary oversight of policing in 
South Africa by capacitating members of 
Parliament on what to look for on visits 
to police stations during constituency and 
non-constituency time. Equally importantly, 
this engagement offers the Foundation a 
practical way to take its own three-year 
project on democratic policing into the 
institutional heart of government.

A further example of this approach is the 
Foundation’s documenting, in a book, sound 

practice in respect of diversion options 
for youth in trouble with the law. On the 
passing of the Child Justice Bill, whose very 
rationale is based on diverting youth out of 
the criminal justice system, the Department 
of Social Development will have a slate 
of options on which to operationalise  
the law.

Human Rights and Governance 

Programme

A major priority for the Human Rights 
and Governance Programme over the past 
year, has been investing time and other 
resources in addressing the issue of growing 
the capacity of local government councillors 
and officials to understand the legal and 
policy regime in respect of local government 
finance. A manual, Local Government Fiscal 
Management and Accountability Handbook, 
has been developed for this purpose, and 
will be supplemented by training.

The impetus for this project lies in 
training in order for both civil society 
and the Department of Provincial and 
Local Government to monitor and track 
performance at local government level.  

A complementary, and necessary process 
to the above, has been the Foundation’s 
continued support to civil society efforts to 
better monitor the work of government, as 
well as lobby, through independent research 
and practice, for improvements in law  
and policy.

EXECUTIVE DIRECTOR’S REPORT
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Addressing the issue of open societies 
more publicly remains a priority through the 
efforts of the Media Programme as well as 
the Open Society Forums and Development 
Dialogues.

A Robust Media

The need to build a robust  and 
independent media environment in South 
Africa remains a priority for the Foundation.  
In 2005, the focus widened to include support 
for mainstream and community media. A 
media fellowship programme was set up and 
focused on strengthening independent news 
agencies in addition to supporting journalist 
to research and publish a series of articles 
on a relevant open society theme. 

A very positive result of the support 
for the media fellowship saw a recently 
published series on prisons in South Africa 
that received wide coverage in almost all 
national newspapers.  

A monitoring effort has been initiated 
by the Foundation in partnership with civil 
society to develop and implement a research 
framework to both monitor and evaluate key 
statutory and public interest media entities, 
including the Media Development and 
Diversity Agency (MDDA), the Independent 
Communication Authority of South Africa 
(ICASA), the Universal Service Agency 
(USA) and the South African Broadcasting 
Corporation (SABC). The outcome of the 
project will provide an assessment of 

whether these key bodies are fulfilling 
their constitutional mandates to ensure 
media diversity and access, and hence 
institutionalise the commitment to freedom 
of thought and expression.              

Economic Development and Justice

An emerging programme area for the 
Foundation in 2005 has been the Economic 
Development and Justice Programme. A key 
question underpinning support for this area 
of work has been whether democracy in 
South Africa can be sustained in a country 
riddled with high levels of inequality and 
low levels of economic development.  The 
funding to date has emphasised education 
for entrepreneurship.  The rationale for this 
decision has been that of programmes that 
address the notions of economic and social 
inclusion and its converse, exclusion. The 
latter, if allowed to continue, poses a major 
threat to democracy in South Africa.

Appreciation

To my Board, staff and our numerous 
friends, partners and supporters, our interests 
converge precisely because we individually 
and collectively strive to realise, in George 
Soros’ words that, 

“An open society is a higher form of 
organization requiring a higher level 
of education, legal and institutional 
safeguards, and a tradition of tolerance. 
It is more than just democracy in the 

�
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popular meaning of the term. The 
protection of minorities, the freedom 
of thought and expression are vital 
ingredients of an open society and 
so is the existence of a civil society 
which is not dominated by the State.”   
(Nationalist Dictatorships vs Open 
Society – Harvard Club of New York. 
November 18, 1992)

Zohra Dawood

10
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CRIMINAL JUSTICE INITIATIVE

The year saw the Criminal Justice 
Initiative (CJI) embark on its new 

strategy focusing on accountability in 
the criminal justice system.  Following 
significant investment in the transformation 
of the criminal justice system, law reform 
and social crime prevention, the new strategy 
echoed the sentiments of both government 
and civil society for improved monitoring 
and oversight of delivery of services by the 
criminal justice system. The strategy supports 
building and strengthening the structure, 
systems and practices of accountability 
within criminal justice institutions with a 
view to strengthening of democratic process, 
and operationalising the principles embodied 
in the Constitution. 

Underpinning the strategy has been a 
realisation that a critical operational issue 
relating to the accountability and oversight 
agenda, is not necessarily what is to be done, 
but how work in this sector is undertaken. 

This approach has required far greater 
operational engagement by the CJI with 
structures of the state and civil society than 
was evident in previous years – a challenge 
that staff have met and exceeded. 

New Partnership

Significant milestones have been 
achieved over the year which will see 
fruition during the course of implementing 
the new strategy. The OSF-SA has entered 
into a three-year partnership with the 

Department of Correctional Services with 
the aim of monitoring the extent to which 
the Correctional Services Act 111 of 1998 is 
being implemented; to understand how the 
new laws are impacting on prison conditions 
and the management and functioning of 
prison facilities; to assess the ability of 
government to meet its obligations in 
terms of the Act; and to provide the DCS 
with recommendations with regard to both 
legislative amendments as well as alternative 
implementation strategies.  

Police Monitoring Tool

In the policing arena, the OSF-SA has 
continued to support the strengthening of 
policing oversight. Picking up on the issues 
raised in the evaluation of a two-year project 
on strengthening police oversight in South 
Africa, the Foundation has worked with the 
National Assembly Portfolio Committee 
on Safety and Security to develop a police 
station monitoring tool that will allow 
committee members to collate and follow 
up on information gathered during routine 
oversight visits to stations. This tool  was 
subsequently adopted by Parliament  at 
the end of the year and was praised as an 
important innovation in the work of the 
committee. The office has also been working 
at provincial level to assess and facilitate 
meeting capacity needs of these important 
structures of policing oversight.

Meanwhile,  the notion of police 

Workshop Reports

1.	 Minimum Sentencing 
Roundtable (January 
2005)

2.	 Courts Round Table 
(March 2005)

3.	 Non State Policing 
Roundtable (March 
2005)

4.	 Policing Oversight 
Workshop (July 2005)

Publications

1.	 Review of South 
African Innovations 
in Diversion and 
Reintegration of Youth 
at Risk

2.	 Preventing Crime 
and Violence in South 
African Schools (2nd 
Edition)

3.	 Review of Crime 
Prevention Work 
Relating to the 
Victimization of 
Women and Children
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accountability has also been nurtured further 
afield with the support and establishment 
of the African Policing Civilian Oversight 
Forum. Several representations have been 
made to the African Commission on Human 
and People’s Rights on the importance of 
policing oversight. An audit of the state of 
policing oversight on the continent is also 
being undertaken.

Local Level Accountability

In the courts sector, the CJI has been 
particularly interested in the issue of 
building local level accountability. 

The emerging work on community courts 
and community prosecutions takes this debate 
forward, and also provides opportunity to 
build on and consolidate the important crime 
prevention work of the CJI. The evaluation 
of the Western Cape community courts 
undertaken during the year was the first 
of its kind and has highlighted important 
lessons for the future.

Oversight with regard to sound sentencing 
practice is another fundamental issue to 
ensuring that the constitutional rights of 
both accused and victims are upheld. In 
light of this, the CJI has embarked on a 
new research project related to sentencing. 
The aim is to create a body of much needed 
empirical evidence to inform the sentencing 
debate in the long term. 

The spin-off of the CJI’s crime prevention 
work to the Centre for Justice and Crime 

Prevention (CJCP) has been completed 
with the formal establishment and launch 
of the organisation in 2005. Two significant 
operational projects have been transferred 
to the CJCP. These are the Noupoort Youth 
and Community Development Project 
(NYCDP), a rural crime prevention project 
(in partnership with the Northern Cape 
Provincial Government), and the Hlayiseka 
School Safety Project (in partnership with 
the Department of Education). 

The success of the work in 2005 and 
the viability of the new strategy is firmly 
rooted in the preceding five years and the 
dedication and efforts of its previous director, 
Cheryl Frank who left the Foundation in 
March 2005. We extend our thanks for her 
invaluable input and wish her the best for 
her future. 

Thanks also to the CJI advisory Board 
Antony Altbeker, Reasibe Tladi and Ann 
Skelton for their advice and assistance.

Sean Tait



Criminal Justice Initiative

Projects Supported 2005
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AIPSA 
R80 000.00
Contact:	Mr Justin Arenstein
Tel:	 (013) 755 4118
Fax:	 (013) 755 4119
E-mail: 	 justin@africanpress.com

Children’s Institute 
R562 925.00
Contact:	Ms Paula Proudlock 
Tel:	 (021) 685 1583
Fax:	 (021) 689 5403
E-mail:	 paula@rmh.uct.ac.za

Civil Society Prison Reform Initiative 
R350 000.00
Contact:	Mr Lukas Muntingh 
Tel:	 (021) 959 2950
Fax:	 (021) 959 2411
E-mail:	 lmunthingh@uwc.ac.za

CSVR 
R529 350.00
Contact:  Ms Amanda Dissel 
Tel:	 (011) 403 5650
Fax:	 (011) 339 6785
E-mail:	 adissel@csvr.org.za

Medical Research Council (MRC)
R148 223.00
Contact:	Ms Bronwyn Myers
Tel:	 (021) 938 0350
Fax:	 (021) 938 0342
E-mail: 	bmyers@mrc.ac.za

Parliamentary Monitoring Group (PMG)
R200 000.00
Contact:	Ms Gaile Moosman
Tel:	 (021) 465 8885
Fax:	 (021) 465 8887
E-mail:	 info@pmg.org.za

PSAM 
R300 000.00 
Contact:	Mr Colm Allan
Tel:	 (046) 603 8358
Fax:	 (046) 622 7215
E-mail:	 c.allan@ru.ac.za

Umhlaba Development Services 
R122 892.00 
Contact:	Mr Dave Husy  
Tel:	 (011) 403 4852
Fax:	 (011) 403 2670
E-mail:	 dhusy@umhlaba.com

The Parent Centre 
R342 775.00
Contact: Ms Celeste van der Merwe
Tel:	 (021) 762 0116
Fax:	 (021) 762 5160
E-mail: 	 info@theparentcentre.org.za

University of Cape Town –  
Institute of Criminology 
R421 970.00
Contact:	Ms. Elrena Van Der Spuy
Tel:	 (021) 650 2988
Fax:	 (021) 650 3790
E-mail:	 evds@law.uct.ac.za
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University of Pretoria –  
Centre for Child Law
R615 170.00
Contact:	 Prof C.J. Davel
Tel:	 (012) 420 4502
Fax:	 (012) 420 4499
E-mail: 	cjdavel@up.ac.za

University of Witwatersrand –  
School of Arts
R279 700.00
Contact:	Mr David Peimer
Tel:	 (011) 717 4654
Fax:	 (011) 339 7601
E-mail:	 peimerd@artworks.wits.ac.za

Women’s Legal Centre 
R400 000.00
Contact:	Ms Michelle O’Sullivan 
Tel:	 (021) 424 0870
Fax:	 (021) 424 0875
E-mail:	 michelle@wlc.co.za
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OPINION

Civilian Oversight of 
Policing

Extract from South Africa: Justice 
Sector and the Rule of Law – A review by 
AfriMAP and Open Society Foundation 
for South Africa

In light of South Africa’s history, those 
involved in drafting the Constitution were 

particularly concerned to ensure that South 
Africa’s security forces would be brought 
firmly under democratic control. As one of 
the measures to achieve this, section 208 
of the 1996 Constitution provides that ‘[a] 
civilian secretariat for the police service 
must be established by national legislation’. 
The 1995 South African Police Service Act 
(the Police Act), which remains the main 
legislation governing the police, established 
national and provincial ‘secretariats for safety 
and security’, staffed by civilians. Their 
responsibilities include advising the national 
and provincial ministers and promoting 
democratic accountability and transparency 
in the police service. In the first five years 
of the National Secretariat for Safety and 
Security’s existence, it played a prominent 
role in formulating policy and overseeing its 
implementation; many of the people initially 
working at the secretariats had histories in 
non-governmental organisations working 
on transformation of the police service, 

and this influenced output substantially. 
However, after 1999, with a new minister 
in place, the National Secretariat’s capacity 
and influence diminished; some functions 
were transferred to the SAPS, and the head 
of the National Secretariat lost his intended 
influential role as a civilian counterbalance 
to police leadership. Perhaps as a result, 
these civilian oversight mechanisms have 
had mixed success.

The second important civilian oversight 
institution created by the 1995 Police Act 
was the Independent Complaints Directorate 
(ICD). The ICD is, surprisingly, not included 
among the ‘State Institutions Supporting 
Constitutional Democracy’ established 
by Chapter 9 of the 1996 Constitution; 
although it was provided for under the 
Interim Constitution that governed the 
period between 1994 and 1996. The ICD’s 
mandate under the Police Act includes the 
investigation of deaths in police custody 
and as a result of police action, as well 
as complaints against the police. In 
1998, the Domestic Violence Act added 
a responsibility to investigate failures by 
police officers to comply with their new 
obligations under the legislation. Under the 
Police Act, the police are obliged to report 
to the ICD any cases of death in custody or 
as a result of police action, a requirement 
that, when introduced in 1995, immediately 
and dramatically increased the numbers of 
reported deaths involving the police. The 
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numbers of complaints received by the 
ICD number in the thousands every year, in 
addition to the compulsory reports of deaths 
caused by the police, of which there were 
652 in the fiscal year 2004/05 (representing 
a decrease of around 100 since the ICD 
began operating), 366 of which were caused 
by shootings.

In practice, for most of the complaints 
i t  receives,  the ICD only monitors 
investigations carried out by the Internal 
Investigation Units of the SAPS. Even in 
the case of deaths, which the Police Act 
requires the ICD to investigate directly, it 
does not do so in all cases (largely those 
where the death is relatively uncontroversial, 
such as car accidents). Even where the ICD 
does carry out its own investigations, it 
has had problems recruiting and training 
sufficient skilled investigators. Both 
non-governmental organisations and 
the Parliamentary Portfolio Committee 
on Safety and Security, responsible for 
oversight of the ICD, have raised serious 
concerns about the ICD’s performance and 
its capacity to fulfil its mandate effectively. 
The Portfolio Committee has recently made 
recommendations to the Minister for Safety 
and Security to remedy these issues. The 
Committee also proposed that the Minister 
should look at the feasibility of developing 
separate legislation to govern the functioning 
of the ICD, instead of including its mandate 
under the Police Act.

A review of the ICD and the secretariats’ 
operations are clearly needed, with possible 
restructuring as a result. In this process, 
it is important that the key roles of these 
institutions are maintained and strengthened. 
Although the systematic abuses carried out 
by the police against political opponents 
during the apartheid era are thankfully 
past, reports of serious abuses, including 
torture and summary execution do continue. 
International experience shows that strong 
independent civilian oversight of the police 
is of crucial importance in ensuring effective 
performance that is respectful of the rights 
of victims and of suspected perpetrators.
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The Economic Development & Justice 
programme began operations in 2005.  

A considered approach was to begin by 
operating in a small but impactful way.

While areas of support and construction 
of programme priorities are still evolving, 
a key question influencing the direction of 
support is whether open societies can be 
promoted and sustained amidst high levels 
of inequality and low levels of economic 
growth and development.

Support to date has emphasised education 
for entrepreneurship; the role of provincial 
and metropolitan governments as drivers of 
economic change; as well as researching and 
assessing the impact of growth coalitions 
between government, civil society and 
business on influencing economic growth 
with equity.

Zohra Dawood

ECONOMIC DEVELOPMENT AND JUSTICE PROGRAMME



Projects Supported 2005

18

CIDA City Campus
R1 500 000.00
Contact:	Dr Taddy Blecher
Tel: 	 (011) 883 8825
Fax: 	 (011) 838 0888
E-mail: 	enquiries@cida.co.za

Centre for Development and Enterprise 
(CDE)
R1 000 000.00
Contact:	Ms Ann Bernstein
Tel:	 (011) 482 5140
Phone:	 (011) 482 5089
E-mail:	 info@cde.org.za

Partners with After School Care Projects
R300 000.00
Contact:	Ms N Bolotina
Tel:	 (021) 713 0754
Fax:	 086 617 1378
E-mail:	 info@pascap.org.za

TSIBA
R500 000.00
Contact:	Ms Gia Polovin
Tel: 	 (021) 532 2750
Phone:	 (021) 532 3924
E-mail:	 info@tsiba.org.za

Economic Justice and Development Programme
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In 2005 the Human Rights and Governance 
Programme engaged with its priority 

areas in a dynamic and innovative manner, 
by hosting debates, initiating discussion and 
producing relevant publications for civil 
society and government officials. 

Over this period, particular projects 
that were highlighted both in grant-making 
and operational aspects of the programme 
included innovative initiatives focussing on 
two key issues, Fiscal Accountability for 
Local Government and Access to Justice.

Local Government

Local democracy and participation in 
governance is vital to ensuring effective 
and efficient service delivery at local 
government level. The absence or weakening 
of these principles have the prospect of 
resulting in much of what occurred over 
the year, including service delivery 
protests, allegations of corruption and 
maladministration at the local level, and 
ineffective service delivery to meet the 
basic needs of the citizenry. 

A simultaneous pressure on municipal-
ities from central government and local 
residents and organisations has been that 
of ensuring proper financial management 
and accountability. In order to strengthen 
these vital elements, the OSF-SA undertook 
a research process on fiscal accountability. 
The end result of the project is a handbook 
titled Local Government Fiscal Management 

HUMAN RIGHTS AND GOVERNANCE PROGRAMME

& Accountability. The intention of the 
handbook is, to quote from the foreword, 
“ to share information on financial processes 
of municipal councils with it own members 
and to provide information to communities 
and organisations on how to influence and 
monitor the financial management and 
accountability of their municipality.”  

In preparation for the local government 
elections in 2006, the Programme developed 
strategic areas of interventions, including 
a television series, Walala Wasala, that 
reflected on young peoples’ sense of their 
place in South Africa’s democracy, and 
their interest in the vote as a means of voice 
among other concerns.  

Access to Justice

A very important report, South Africa: 
Justice Sector and Rule of Law, was 
produced this year. The report is part of 
the Africa Governance Monitoring and 
Advocacy Project (AfriMap) of the Open 
Society Institute, and was set up to “monitor 
observance of standards relating to human 
rights, the rule of law and accountable 
government, by both African states and 
their development partners”. South Africa 
is one of five countries, including Ghana, 
Senegal, Mozambique and Malawi, which 
are participating in this study. 

The South African report, to be launched 
officially in 2006, highlights its record 
in ratifying, domesticating and reporting 
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under international human rights treaties. It 
reflects on the independence of the judiciary 
and the National Prosecuting Authority, 
studies the country’s implementation of 
laws, highlights the issue of crime as an 
impediment to democratic governance, and 
asserts the view that access to justice must 
be widened in South Africa for an effective 
and efficient justice system to take hold. 

Additional themes for AfriMap research 
include Political Participation and Public 
Services in South Africa. These reports will 
be completed and launched in 2006. 

Limpopo Province

The Foundation had embarked on a 
capacity-building initiative in Limpopo 
Province in 2003 for a three-year period. 

At the end of 2005, an evaluation 
was conducted and written up in a book, 
Capacity Building for Participation in 
Governance. 

The book recommends the following 
five areas to successfully build civil society 
capacity:
•	 Paying closer attention to  

methodologies aimed at improving 
capacity

•	 Quality assurance to ensure that 
appropriate service providers are 
appointed to conduct the capacity 
building

•	 The involvement of government 
representatives in both planning  

and implementation of capacity  
building initiatives

•	 Forging sustained relationships between 
government and civil society

•	 Institutionalising through education and 
training, skills development in large and 
small organisations.

The highlight of the launch of the book was 
that government officials showed an interest 
in working more closely with civil society 
organisations working in the Province. 

Conclusion

The Human Rights and Governance 
Programme supported many new initiatives 
and interventions in 2005. Some of these 
include South African Institute for Advanced 
Constitutional Public Human Rights and 
International Law (SAIFAC), which supports 
the legal education of African law students; 
The Centre for Human Rights in their 
documentation of African Human Rights  
law as it is developing on the continent; 
and South African Institute for International 
Affairs (SAIA) and the Institute for Security 
Studies in respect of research into issues of 
corruption in South Africa.

Dialogue and debate on issues threatening 
open societies in South Africa remains 
a cornerstone of the work of the Human 
Rights and Governance Programme, and 
the Foundation has partnered with Isandla 
Institute, The Goedgedacht Forum, Harold 
Wolpe Trust and Common Purpose in this 
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regard. These debates and initiatives have 
yielded powerful results and serve to build 
relationships between civil society and a 
range of other stakeholders.

Zohra Dawood  

REPORTS AND PUBLICATIONS

1.	 Development Dialogues:  
Monograph 1 – The Nature of 
Democratic Debate in South Africa  
(June 2005)

2.	 Development Dialogues:  
Monograph 2 – The Role of Civil 
Society Organisations and Trade Unions 
in Governance (September 2005)

3.	 Development Dialogues:  
Monograph 3 – The Dual Economy: 
First-Class Citizens, Second-Class 
Citizens?

3.	 Local Government and Fiscal 
Accountability Handbook

4.	 Local Government Elections Manual 
5.	 Capacity Building for participation in 

Governance – Reflections on a project 
in the Limpopo Province (2003-2005)

6.	 South Africa: Justice Sector and the 
Rule of Law – A review by Afrimap 
and Open Society Foundation for South 
Africa 

7.	 South Africa: Justice Sector and the 
Rule of Law: Discussion Paper – A 
review by Afrimap and Open Society 
Foundation for South Africa
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Development Democracy Program
R200 000.00
Contact: Dr RA Naidu
Tel: 	 (031) 304 9305 
Fax: 	 (031) 306 2261
E-mail: 	 raman@ddpdurban.org.za

Electoral Institute of South Africa (EISA)
R300 000.00
Contact: Mr Dennis Kadima
Tel:	 (011) 482 5495 
Fax:	 (011) 482 6163
E-mail: 	dkadima@eisa.org.za

Fair Share
R400 000.00
Contact: Mr Thabo Khaile
Tel:	 (021) 959 3842
Fax:	 (021) 959 3826
E-mail: 	 tskaile@uwc.ac.za

Goedgedacht Forum
R214 333.00
Contact: Ms Brenda Martin
Tel:	 (021) 685 2718 
Fax:	 (021) 689 8319
E-mail: 	bm2004@iafrica.com

Harold Wolpe Trust
R125 000.00
Contact: Mr Nicholas Wolpe
Tel:	 (021) 424 7543 
Fax:	 (021) 0866 706 772
E-mail: 	wolpetrust@mweb.co.za

Human Rights and Governance Programme

Black Sash
R500 000.00
Contact: Ms Marcella Naidoo
Tel:	 (021) 461 5607 
Fax:	 (021) 461 5918
E-mail: 	mbrand@blacksash.org.za

Centre for Human Rights
R400 000.00
Contact: Prof Christo Heyns
Tel:	 (012) 420 3034 
Fax:	 (012) 362 5125
E-mail: 	chr@postino.up.ac.za

Common Purpose
R400 000.00
Contact: Ms Julia Thompson
Tel:	 (011) 688 7884
Fax:	 (011) 688 7801
E-mail: 	 julia.thompson@ 
	 commonpurpose.org.za

Community Law and Rural Development 
Centre (CLRDC)
R500 000.00
Contact: Mr Langa Mtshali
Tel: 	 (031) 205 8844 
Fax: 	 (031) 205 3397
E-mail: 	mtshali@clrdc.co.za
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Institute for Security Studies
R158 620.00
Contact: Mr Hennie Van Vuuren 
Tel:	 (021) 461 7211 
Fax:	 (021) 461 7213
E-mail: 	 issct@issct.org.za

Isandla (Development Dialogues)
R150 000.00
Contact: Mr Frank Meintjies
Tel:	 (021) 531 8223 
E-mail: 	 isandla@worldonline.co.za

Isandla (Core Funding)
R500 000.00
Contact: Ms Miriam Von Donk
Tel:	 (021) 531 8223 
E-mail: isandla@worldonline.co.za

Kagiso Educational Television
R400 000.00
Contact: Ms Coco Cachalia
Tel:	 (011) 340 3800  
Fax:	 (011) 447 0029
E-mail: 	coco@kagisotv.co.za

Legal Resource Centre
R750 000.00
Contact: Mr Vincent Saldanha
Tel:	 (021) 481 3000 
Fax:	 (021) 423 0935
E-mail: 	vincent@lrc.org.za  

Naledi
R250 000.00 
Contact: Mr Ebrahim-Khalil Hassen
Tel:	 (011) 403 2122/3 
Fax:	 (011) 403 1948
E-mail: 	ebrahim@naledi.org.za

OUT
R100 000.00
Contact: Mr Dawie Nel
Tel:	 (012) 344 6501 
Fax:	 (012) 344 6501
E-mail: 	director@out.org.za

Parliamentary Monitoring Group
R400 000.00
Contact: Ms Gaile Moosman
Tel:	 (021) 465 8885 
Fax:	 (021) 465 8887
E-mail: 	 info@pmg.org.za

Public Service Accountability Monitor 
(PSAM)
R400 000.00
Contact: Mr Colm Allan
Tel: 	 (046) 603 8358
Fax: 	 (046) 622 7215
E-mail: 	c.allan@ru.ac.za
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South African Institute for Advanced 
Constitutional Public Human Rights and 
International Law (SAIFAC)
R500 000.00
Contact: Mr Theunis Roux
Tel:	 (011) 339 1168 
Fax:	 (011) 339 1167
E-mail:	 lwhack@iafrica.com

Social Change Assistance Trust (SCAT)
R400 000.00
Contact: Ms Joanne Harding
Tel:	 (021) 418 2575 
Fax:	 (021) 418 6850
E-mail: 	 info@scat.org.za

Sex Worker Education and  
Advocacy Taskforce
R400 000.00
Contact: Ms Jayne Arnott
Tel:	 (021) 448 7875 
Fax:	 (021) 448 7857
E-mail: 	 sweat@iafrica.com

The Open Democracy Advice Centre
R400 000.00
Contact: Ms Alison Tilley
Tel:	 (021) 481 3000 
Fax:	 (021) 467 5767
E-mail: 	alisont@idasact.org.za
 

The South African Institute for 
International Affairs (SAIIA)
R500 000.00
Contact: Ms Elizabeth Sidiropoulos
Tel:	 (011) 339 2021 
Fax:	 (011) 339 2154
E-mail: 	 sidiropoulose@saiia.wits.ac.za

Treatment Action Campaign
R300 000.00
Contact: Ms Ashleigh De Villiers
Tel:	 (021) 788 3726 
Fax:	 (021) 788 3507
E-mail: 	 info@tac.org.za

Women’s Legal Centre
R700 000.00
Contact: Ms Michelle O’Sullivan 
Tel:	 (021) 421 1380 
Fax:	 (021) 421 1386
E-mail: 	michelle@wlce.co.za
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OPINION

Judicial Independence vs 
the Rule of Law

By George Bizos SC

A well-known passage, which I subscribe 
to, states how spheres of government 

should co-exist in a modern constitutional 
democracy:

All spheres of government and all organs 
of state within each sphere must:
–	 … respect the constitutional status, 

institutions, powers and functions of 
government in the other spheres; 

–	 not assume any power or function 
except those conferred on them in 
terms of the Constitution; 

–	 exercise their powers and perform 
their functions in a manner that does 
not encroach on the geographical, 
functional or institutional integrity 
of government in another sphere; 
and 

–	 co-operate with one another in 
mutual trust and good faith by:
–	 fostering good relations; assisting 

and supporting one another; 
–	 informing one another of, and 

consulting one another on, 
matters of common interest; 
[and]

–	 co-ordinating their actions and 
legislation with one another…

This is no aspirational statement 
applicable to a non-existent utopia.  It is an 
extract from Section 41 of our Constitution 
and I use it to highlight how far our spheres 
of government have strayed, in only 10 
years, from the original vision for the new 
South Africa.

Previous constitutional amendments have 
been of a non-contentious nature. Clauses 
1 and 7(b) of the Constitution Fourteenth 
Amendment Bill, 2005 are not. Clause 1 
proposes to add two new subsections to 
section 165:

(6)	The Chief Justice is the head of the 
judicial authority and exercises 
responsibility over the establishment 
and monitoring of norms and 
standards for the exercise of the 
judicial functions of all courts, other 
than the adjudication of any matter 
before a court of law.

(7)	The Cabinet member responsible for 
the administration of justice exercises 
authority over the administration and 
budget of all courts.�

What exactly is “judicial function”, if it 
does not include “the adjudication of matters 
before a court of law” nor the administration 
of the courts?  One might just as well say to 
your doctor, “I give you authority to make 
all of my medically-related decisions, so 
long as it does not relate to my health or 
wellbeing.”

�	  Constitution 14th Amendment Bill, 2005, Clause 1.
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Leaving practical difficulties aside, I 
turn to Constitutional Principle VI, one 
of the “lights of the runway”,� which 
guided the Constitutional Assembly in 
drafting the Constitution. It states: “There 
shall be a separation of powers between 
the legislature, executive and judiciary, 
with appropriate checks and balances to 
ensure accountability, responsiveness and 
openness.”�

Clause 1 threatens the doctrine of 
separation of powers found in Constitutional 
Principle VI.  It would be difficult to concoct 
a greater offence to that doctrine than a 
transfer of power from the judiciary, to the 
executive, at the behest of the legislature.

 
Judges, Budgets and Administration

An argument might be made that 
judges are judges, not administrators, nor 
accountants. It is with this in mind that 
I turn now to survey foreign approaches 
to the issue. This survey highlights that 
despite this argument, the proposed system 
is unacceptable in view of international 
standards.

In the United States, to preserve the 
principle of the separation of powers, the 
Administrative Office of the United States 
Courts is used for the administration of 
�	  An image suggested by Justice Mahomed during 

argument in the certification case: Andrews, 
Penelope and Ellman, Stephen (eds), The Post-
Apartheid Constitutions: Perspectives on South 
Africa’s Basic Law (2001) 233.

�	  Constitution of the Republic of South Africa, Act 
No. 200 of 1993, Schedule 4.

the courts. The office is an agency within 
the judicial branch, the director of which 
is appointed by the Chief Justice in 
consultation with a judicial conference, 
made up of judges from across the country. 
With regard to the courts’ budget, Congress 
permits the judiciary to set and implement 
its own.�

In Australia, the High Court and the 
Federal Court are administered by the 
justices collectively (in the case of the 
High Court) or by the Chief Justice (in 
each federal court created by Parliament).� 
Each court must maintain proper financial 
accounts and provide estimates of receipts 
and expenditure to the Attorney-General so 
as to assist in the calculation of the future 
funding for the court.�

The idea of an independent body 
responsible for administration of the courts 
is also taken up in Canada. In 2002, the 
administration of the Canadian federal 
court system was reorganised by the Courts 
Administration Service Act.�  The Act aimed 
to enhance judicial independence by keeping 
administrative services at “arm’s length from 
the government” and by affirming the role of 
judges in the management of courts. It also 

�	 US Courts, Federal Judicial Administration, 
http://www.uscourts.gov/understand02/content_7_
0.html accessed 13 February 2006.

�	 High Court of Australia Act 1979 (Cth), s 17; 
Federal Court of Australia Act 1976 (Cth), s 18A; 
Family Law Act 1975 (Cth), s 38A.

�	 High Court of Australia Act 1979 (Cth), ss 35-37, 
42; Federal Court of Australia Act 1976 (Cth), ss 
18T, 18V; Family Law Act 1975 (Cth), s 38T.

�	 Courts Administration Service Act 2002, c. 8.
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aimed to “enhance accountability for the 
use of public money” whilst safeguarding 
the judiciary’s independence.�

Whether compared against constitutional 
principles or with foreign approaches, 
Clause 1 is unacceptable in its current 
form.

Courts and Parliament

Clause 7(b) of the amendment bill states 
that the following subsection will be added 
to section 172 of the Constitution:

(3) Despite any other provision of this 
Constitution, no court may hear a matter 
dealing with the suspension of, or make 
an order suspending, the commencement 
of an Act of Parliament or a provincial 
Act.
This amendment must be removed. It 

has no place in a modern constitutional 
democracy. Analysis shows it to be 
unnecessary and designed to give rise 
to injustice. Let me outline some of the 
circumstances in which the law currently 
allows for the courts to suspend an Act of 
Parliament.

Sections 80 and 122 of the Constitution 
allow members of the National Assembly 
or provincial legislature to apply to the 
Constitutional Court to declare an Act 
unconstitutional.  Those sections specifically 
allow the Constitutional Court to suspend the 
legislation until the application is decided, 

�	 Ibid Section 2.

but only if it is in the interests of justice and 
the application has a reasonable chance of 
success. In other words, only if the Act is 
prima facie unconstitutional. 

Second, suspension might be sought 
as a form of temporary relief pending the 
outcome of other litigation concerning the 
constitutionality of an Act. 

The independence of the judiciary 
and separation of powers are both basic 
features of the Constitution.  The role of the 
Constitutional Court as the Constitution’s 
guardian is a basic tenet of those doctrines. 
To remove completely an important aspect 
of the guardian’s power is a clear incursion 
into the fundamental premises of the 
separation of powers and independence of 
the judiciary. 

To quote Justice Mahomed, from his 
time on the Namibia High Court: “The 
Constitution of a nation is not simply a 
statute which mechanically defines the 
structures of government and the relations 
between the government and the governed.  It 
is a ‘mirror reflecting the national soul’, the 
identification of the ideals and aspirations 
of a nation…”�

Constitutional amendments are not 
something to be toyed with. Fundamental 
conflicts between the legislature and 
judiciary should be avoided as a luxury 
we do not need and cannot afford.

�	  S v Acheson 1991 (2) SA 805 (NM) at 813.
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No Public Hearings

It is surprising that the secretary of the 
Parliamentary Committee on Justice has 
informed us that public hearings are not 
likely to be held by the committee regarding 
these proposed amendments. In terms of 
section 74(4) and (7) of the Constitution, 
a meaningful opportunity must be given 
to the public and parliament to consider 
constitutional amendments. We are however, 
encouraged by President Mbeki’s statement 
during his State of Nation Address to 
Parliament, that the process in relation to 
this legislation is continuing.

Decisions such as the two amendments 
should not be made in caucus rooms, but 
each parliamentarian must be allowed to 
exercise his or her conscience. The majority 
of parliamentarians have suffered in their 
struggle against tyranny.  Legislation passed 
during that struggle, which abrogated the 
rule of law and ousted the jurisdiction of 
the court, was force-fed to us whilst being 
told that we must trust the minister and the 
government.

To quote Thucydides: “But, when men 
… are reckless of the future, and do not 
hesitate to annul those common laws of 
humanity to which every individual trusts 
for his own hope of deliverance should he 
ever be overtaken by calamity; they forget 
that in their own hour of need they will look 
for them in vain.”10

10	  Thucydides: The Peloponnesian War, Trans. by 
Benjamin Jowett, Oxford: Clarendon Press, 1900 

Let us hope that our elected leaders will 
not be reckless of the future. If we allow 
these amendments to be passed without 
challenge, it may become a destructive 
habit. The judiciary must fight with one 
hand behind its back, so I call on the legal 
profession and civil society, to speak up on 
its behalf.  Further, arrangements should be 
made for representations on the proposed 
amendments to be made to Parliament.

[3.84].
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MEDIA PROGRAMME 

From its early days of nurturing the 
fledgling community radio sector, the 

Media Programme has broadened its focus 
to include support for the development of 
quality content in newspapers, radio and 
television, as well as the judicious use of 
information and communication technology, 
and a range of media freedom issues.

During the course of 2005 the mainstream 
media were subject to several interdicts and 
law suits from a variety of sources attempting 
to silence the press. These continue into 
2006 as do the efforts of government – and 
business – to “spin” the media as best they 
can. In an environment of under-resourced 
newsrooms, often staffed by inexperienced 
reporters, this poses a significant challenge 
as to how well and reliably the public is 
being informed and how best we maintain 
an open and democratic society. Part of 
the programme’s strategy is therefore to 
identify appropriate means to strengthen 
media institutions and the skill-levels of 
individual journalists.

Quality Content

The Foundation introduced a media 
fellowship programme for the first time in 
2005 to enable journalists to explore certain 
topics in depth and to produce a series of 
stories that would offer readers greater 
insight. Two fellowships were conceptualised 
initially, but this was changed to craft a 
variety of different forms of support. 

A two-month fellowship was awarded 
to a single individual (Wendell Roelf 
from the South African Press Association, 
SAPA) while smaller grants were made to 
journalists from Business Day, African Eye 
News Service and East Cape News. These 
stories will be published early in 2006. 
Topics covered include the state of prisons 
in South Africa, and, in anticipation of local 
government elections scheduled for 1 March 
2006, issues related to land and local 
government in the Eastern Cape, access to 
water in Mpumalanga and Limpopo, and the 
successes and failures of local government 
in small towns in four provinces.

As part of its mission to nurture innovation 
and the sustainability of the media, the 
foundation supported the inaugural awards 
of the Association of Independent Publishers 
in September. These awards recognised 
effective and efficient practices in a range 
of areas – newsroom content and business 
management, circulation/distribution 
networks, revenue generation and innovation 
in marketing and advertising.

The awards formed part of the first 
Grassroots Newspaper Summit which aimed 
to build networks among fellow publishers, 
provide technical training and formulate 
policy and common development strategies. 
Some 250 delegates were anticipated, but 
more than 400 attended the two-day meeting 
in Sandton.

As discussions at the Grassroots 
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Newspaper Summit demonstrated, the 
small print sector is alive and well. This has 
attracted the interest of the conglomerates, 
resulting in them buying out some of these 
titles and adding them to their stable. To 
what degree this may silence authentic 
grassroots voices or generalise content is 
cause for concern, but at this stage it is too 
early to tell. 

Information & Communication 

Technology

In the past year the Media Programme 
concentrated on support for technology 
to enable community media to manage 
its core business more effectively. The 
Ungana-Afrika E-rider Project has been 
working with five community radio stations 
in Mpumalanga to assist them to determine 
their ICT needs, acquire computer skills and 
test the application and benefits of Open 
Source software. The e-rider is a roving 
technician and trainer who can advise and 
provide ICT support.  

Towards the end of the year, the OSF-SA 
hosted a workshop for selected community 
radio stations, community print and Multi-
Purpose Community Centres to explore 
appropriate software options, along with 
the potential for co-operative relationships 
between print and electronic media based 
in overlapping geographical locations. 
Such relationships have the potential to 
offset South Africa’s notoriously high 

telecommunications’ costs and enable the 
media to produce informative content. 

Through partnerships with our sister 
programme, the Open Society Initiative’s 
Information Program in Budapest, and 
South African ICT organisations, there is 
significant potential for a variety of new 
initiatives. These include a pilot programme 
for 2006 with two community radio stations 
to extend internet connectivity via a wireless 
mesh to their surrounding communities, 
as well as the development of an Open 
Source digital broadcasting platform that 
will reduce stations’ costs significantly. 

HIV/AIDS

In a context in which 5,2 million South 
Africans are currently living with HIV/
AIDS�, the need for well-informed and 
sensitive  programme content is as important 
as ever. The Media Programme has supported 
the work of the television series, Beat It, as 
well as the media and advocacy activities 
of the Treatment Action Campaign.

The community radio pilot project at 
six stations, which started in 2004 and 
aimed to assist the production of quality 
content, was concluded last year and at 
the time of writing an evaluation of the 
project was still in the field. Anecdotal 
evidence is that the methodology used in 
this project was effective in providing both 
content and technical support for locally-

�	 Actuarial Association of South Africa
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based producers to create engaging and 
informative programming. 

Monitoring Statutory Bodies

A new project, involving four partner 
organisations led by the Freedom of 
Expression Institute, has been initiated to 
monitor the performance of the Independent 
Broadcasting Authority, the Universal 
Service Agency, the public broadcaster 
and the Media Development and Diversity 
Agency. This project, which coalesced late 
in the year, will begin in 2006 to research 
the extent to which these statutory bodies 
are fulfilling the public mandates with which 
they have been charged. 

Sue Valentine
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Media Programme

Agenda Feminist Media Project
R300 000.00
Contact: Ms A. Trotter
Tel: 	 (031) 304 7001
Fax: 	 (031) 304 7018
E-mail: 	director@agenda.org.za

Association of Independent Publishers of 
Southern Africa
R298 900.00 (Media Innovation Awards)
R80 000.00 (Court and Crime Reporting 
Manual)
Contact: Mr J. Arenstein
Tel: 	 (013) 755 4119
Fax: 	 (013) 755 4119
E-mail: 	 justin@africanpress.com

Arts and Media Access Centre (AMAC)
R80 000.00
Contact: Ms K. Thorne
Tel: 	 (021) 461 0368
Fax: 	 (021) 461 0385
E-mail: 	karen@mediaworks.co.za

Big World Cinema
R80 000.00
Contact: Mr E. Oldrin
Tel: 	 (021) 447 6574
Fax: 	 (021) 447 6574
E-mail: 	eric@triggerfish.co.za

Community Health Media Trust
R500 000.00
Contact: Mr G. Beaumont
Tel: 	 (021) 425 5625
Fax: 	 (021) 425 5624
E-mail: 	cvet@wn.apc.org

CSIR – Meraka Institute
R93 000.00
Contact: Mr K. Roux
Tel: 	 (012) 841 4720
Fax: 	 (012) 841 1048
E-mail: 	kroux@csir.co.za

Freedom of Expression Institute
R500 000.00 (Anti-Censorship Programme)
R790 000.00 (Monitoring of Statutory and 
Public Interested Bodies)
Contact: Ms J. Duncan
Tel: 	 (011) 403 8403
Fax: 	 (011) 339 4109
E-mail: 	 jduncan@fxi.org.za

Gender Links
R328 000.00 (Gender Links – 2005)
R144 000.00 (Making IT work for  
Gender Justice)
Contact: Ms C Lowe-Morna
Tel: 	 (011) 622 2877
Fax: 	 (011) 622 4732
E-mail: 	clmorna@mweb.co.za
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Harold Wolpe Trust
R125 000.00
Contact: Ms T. Bailey
Tel: 	 (021) 424 7543
Fax: 	 (086) 670 6722
E-mail: 	wolpetrust@mweb.co.za

Isandla Institute
R150 000.00
Contact: Ms M. Von Donk
Tel: 	 (021) 531 8323
Fax: 	 (021) 531 8323
E-mail: 	 isandla@worldonline.co.za

Kagiso Educational Trust
R1 200 000
Contact: Ms C. Cachalia
Tel: 	 (011) 330 3800
Fax: 	 (011) 447 0029
E-mail:  coco@kagisotv.co.za

National Consumer Forum
R100 000.00
Contact: Mr P. Crankshaw
Tel: 	 (011) 403 7001
Fax: 	 (011) 403 1869
E-mail: 	ncf.consult@ananzi.co.za

The Open Democracy Advice Centre 
(ODAC)
R250 000.00
Contact: Ms A. Tilley
Tel: 	 (021) 467 5767
Fax: 	 (021) 461 2589
E-mail: 	alisont@idasact.org.za

OUT
R175 000.00
Contact: Mr D. Nel
Tel: 	 (012) 344 6501
Fax: 	 (012) 344 6501
E-mail: 	director@out.org.za

Parliamentary Monitoring Group
R200 000.00
Contact: Ms G. Moosman
Tel: 	 (021) 465 8885
Fax: 	 (021) 465 8887
E-mail: 	 info@pmg.org.za

Public Service Accountability Monitor 
(PSAM)
R300 000.00
Contact: Mr C. Allan
Tel: 	 (046) 603 8358
Fax: 	 (046) 622 7215
E-mail: 	c.allan@ru.ac.za

Treatment Action Campaign (TAC)
R300 000.00
Contact: Mr N. Geffen
Tel: 	 (021) 788 3726
Fax: 	 (021) 788 3507
E-mail: 	 info@tac.org.za

Ungana-Afrika
R115 000.00
Contact: Mr T. Eliasz
Tel:	 (012) 809 0531
Fax: 	 (012) 349 9327
E-mail: 	 toni@ungana-afrika.org

Women’sNet
R500 000.00
Contact: Ms N. Primo
Tel: 	 (011) 429 0000
Fax: 	 (011) 838 9871
E-mail: 	natasha@womensnet.org.za

Workers World Radio Productions
R250 000.00
Contact: Mr M. Jansen
Tel: 	 (021) 447 2727
Fax: 	 (021) 448 5076
E-mail: 	martin@wwrp.org.za
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OPINION

Section 205 and the 
Minefield of Journalists’ 
Confidential Sources

By Raymond Louw

Section 205 of South Africa’s Criminal 
Procedure Act sends shivers down the 

spines of journalists especially those who 
worked on papers opposed to government 
policies during the apartheid era. The law 
was used shamelessly by apartheid’s police 
and security forces to try to force journalists 
to reveal their confidential sources of 
information, to intimidate them into self-
censorship and to restrict the media.

The wording of the law has a certain 
blandness which tends to cloak the 
viciousness with which it can be applied 
as the barbs are contained in another section 
of the Act which opens the spectre of long 
terms of imprisonment.

Section 205 (1) reads:
A magistrate may, upon the request of a 
public prosecutor, require the attendance 
before him or any other magistrate, for 
examination by the public prosecutor, of 
any person who is likely to give material 
or relevant information as to any alleged 
offence, whether or not it is known by 
whom the offence was committed.

It is when the person is before the magistrate 
and refuses to give information that things 

turn ugly. That is when Section 189 (1) of 
the Act is invoked. That section requires a 
person to produce a “just excuse” or “just 
cause” for refusing to answer questions or 
give evidence. The wording is curt: “... the 
court may in a summary manner” inquire 
why the person refuses and unless the 
person has “a just excuse ... sentence him 
to imprisonment for a period not exceeding 
two years” or when the issue relates to a 
Schedule 2 offence (an offence of relatively 
medium seriousness such as assault) “to 
imprisonment for a period not exceeding 
five years”. 

Theoretically, this can go on forever. The 
law states that after serving a sentence the 
person can be brought before court again 
and sentenced again. But even in the rough 
apartheid years one term of imprisonment 
was deemed sufficient. 

Inquisition

The atmosphere of an Inquisition hangs 
heavily over proceedings. The magistrate 
can order that the person appear alone 
without legal representation - though even 
during apartheid lawyers were allowed - 
and a hearing is conducted in camera with 
no publicity. The secrecy suggests there 
may have been occasions where journalists 
underwent this ordeal without the knowledge 
of others.

Journalists have presented arguments 
why they need to be protected from this 
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and the protection of their sources.
4.	 Indeed, journalists would come to 

be regarded as an extension of the 
information gathering agencies of the 
state such as the police, as policemen or 
“copper’s narks” (police informers). The 
public would not relate or be sensitive to 
the fact that a journalist is coerced under 
Section 205 to disclose confidential 
information but would merely view 
the end result – the disclosure of the 
information – as part of the police 
information gathering process and 
journalists being part of it.

 5.	 Sources of information, both 
confidential and non-confidential, 
would become suspicious of the 
trustworthiness of journalists. 
Confidential sources come forward 
regularly to the media to disclose 
confidential information about 
misdemeanour, malpractice, abuse of 
power, human rights abuses, corruption 
and other forms of crime which when 
published or broadcast leads to greater 
public  awareness of these evils and 
frequently to the uncovering and 
prosecution of criminals and others. 
Should trust be lost, these confidential 
sources would simply refuse to give 
information while others, even though 
no legal fears are involved, would tend 
to reduce to the bare minimum the 
amount of information they would be 

law, especially when it is used to try to 
obtain the identity of confidential sources 
of information. The authorities have rejected 
the argument that a journalist’s bond of 
confidentiality is a “just excuse”. They say 
the law must take its course and, indeed, 
that journalists have a citizen’s duty to serve 
justice by supplying maximum information 
in the prosecution of crime.

Chain Reaction

If journalists were to succumb to the 
demands under Section 205 and disclose 
their sources of confidential information, 
the following chain reaction is likely to 
occur:
1.	 The source of the information would 

regard the journalist as having betrayed 
him/her and that the trust reposed in 
that journalist had been violated and 
destroyed.

2.	 The betrayal of trust by a particular 
journalist could – and probably would 
- be translated into a general view that 
the word of all journalists in regard to 
promises to maintain the confidentiality 
of sources could not be trusted.

3.	 Once the source’s identity has been 
exposed, the source’s colleagues and 
other potential confidential sources of 
information would also regard this as 
a betrayal and would regard this and 
other journalists as people who cannot 
be trusted with confidential information 
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prepared to supply. Confidential sources 
of information are the lifeblood of 
newspapers, especially those exercising 
a watchdog function and these would 
dry up and the volume of other 
information which flows to newspapers 
would also be reduced. These 
informants, though not faced with any 
impediment to giving the information, 
could fear that journalists would not 
protect their interests and that they could 
suffer embarrassment or reprimand, if 
not worse, if their role in the supply of 
the information was disclosed. 

6.	 Though a large amount of journalist 
information gathering is formal and 
does not involve confidential sources, 
an important and significant amount of 
information is derived from confidential 
sources and this information may range 
from a confidential “tip” about where 
certain information may be found to a 
comprehensive disclosure which forms 
the basis of an “expose” of malpractice, 
corruption or illegal conduct or conduct 
unbecoming for a person in high office.

Watchdog Role

7.	 This type of information forms the 
crucial element that enables the news 
media to carry out its watchdog role. 
Without it, the news media is seriously 
weakened in performing this function.

8.	 If the news media is unable to perform 

this role, or if it is seriously hampered 
in trying to do so, the media will not 
be able to exercise their Constitutional 
rights. The media will not be able to 
exercise freedom of expression and 
freedom of the media envisaged in the 
Bill of Rights which the State “must 
respect, protect, promote and fulfil” – 
Section 7 (2) – and which “applies to 
all law and binds the legislature, the 
executive, the judiciary and all organs  
of state” – Section 8 (1). 

9.	 There is massive corruption globally 
and thus the “whistle-blowing” function 
is recognised as an essential element 
of modern society. South African law 
endorses this. Investigative reporters 
are placed in a position where they 
undertake a contractual obligation 
with a person to fulfil his/her “whistle-
blowing” function. Without recognition 
by the state and the authorities of this 
kind of privilege, the undertaking to 
preserve confidentiality is undermined.

10.	A public view of the untrustworthiness 
of journalists brought about by a breach 
of confidentiality has consequences 
far beyond protection of whistle-
blowers. Indeed, trust is the basis of 
almost all journalistic practice. For 
instance, institutions trust journalists 
not to break embargoes on the release 
of information; journalists are trusted 
not to publish certain information they 
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have been given access to on condition 
that a full story will be released 
to them later; financial journalists 
constantly have access to confidential 
information in advance of publication; 
so do political correspondents, crime 
reporters and reporters operating in 
other specialist fields. One hesitates 
to suggest that should trust be lost it 
becomes impossible for journalism to 
be practised, but the freedom of the 
media is seriously impaired or rendered 
impossible.

10.	Thus these Constitutional provisions 
raise the prospect of a serious conflict 
of interest not only for the journalist 
in trying to protect his/her confidential 
sources but also a conflict of interest for 
any members of the state, including the 
judiciary, who seek to break down the 
confidentiality of a source and so bring 
about the consequences outlined in the 
above 11 points.

Duty to Uphold Freedom of Media

Journalists emphasise the point that 
confidential sources provide information 
because they have trust in journalists and the 
media to protect them and that this trust has 
come about because of journalists’ vigorous 
defence of the principle that confidential 
sources are sacrosanct. It is also public 
knowledge that journalists take this issue so 
seriously that on occasion they have suffered 

severe punishment for doing so. In the light 
of this ongoing example of public trust in 
the journalist, it will readily be seen that the 
betrayal of that trust will have the hugely 
damaging effects outlined above.

 Since South Africa adopted i ts 
Constitution, journalists argue that it must 
be regarded as unconstitutional that they are 
required to suffer imprisonment in order to 
uphold the Constitutional right of freedom 
of the media.

The government has conceded in part 
the validity of the argument by entering 
into a Record of Understanding between 
the Departments of Justice and Safety 
and Security and the SA National Editors’ 
Forum. This agreement puts brakes on the 
summary issue of summonses or subpoenas 
by the police on journalists to appear before 
magistrates under Section 205.

The agreement recognises the need for 
journalists to protect confidential sources 
of information and then details procedures 
whereby there is discussion between an 
editor and the National Director of Public 
Prosecutions before the national director 
weighs up the need to uphold law and order 
and the administration of justice against 
freedom of expression and of the media 
rights and decides whether or not to issue 
the subpoena.
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International Practice

South African courts have recognised the 
importance of freedom of expression.

In the case of Holomisa versus Argus 
Newspapers Ltd Justice J Cameron stated: 
“In a system of democracy dedicated to 
openness and accountability, as ours is, 
the especially important role of the media, 
both publicly and privately owned, must 
in my view be recognised. The success of 
our constitutional venture depends upon 
robust criticism of the exercise of power. 
This requires alert and critical citizens. But 
strong and independent newspapers, journals 
and broadcast media are needed also, if 
those criticisms are to be effectively voiced, 
and if they are to be informed with the 
factual content and critical perspectives that 
investigative journalism may provide”.

Judge Cameron quoted an Australia 
High Court judge making the point that 
“the freedom of the citizen to engage in 
significant political communication and 
discussion is largely dependent upon the 
freedom of the media”.

 It has been suggested that South Africa 
could follow an approach adopted in Canada 
where freedom of the press includes the 
freedom to gather news of public interest 
and includes the use of confidential sources. 
To gain access to the identity of the source 
the state must show that the identity is 
relevant evidence; that the evidence will 
provide proof on certain key issues; that 

no alternative sources of information are 
available or that available sources have 
been exhausted without success; and that 
the balancing of public interests is required 
in the interests of the administration of 
justice.

But the SA journalists’ view is not to 
adopt this qualified approach but to obtain 
absolute protection for a confidential 
source on grounds similar to the privileged 
attorney-client relationship, claiming that 
journalists could not otherwise exercise 
their constitutional rights of freedom of 
expression and freedom of the media.

Journalists’ rights on the issue of sources 
vary substantially around the world. The 
European Court of Human Rights has ruled 
that an attempt to force the disclosure of a 
source of a news story violates the European 
Convention on Human Rights and attempts 
are being made to set standards protecting 
journalists’ sources.

France, Germany, Austria, Norway, 
Britain, Canada and the Netherlands provide 
protection of sources varying from the 
absolute to the qualified, the exceptions 
ranging over considerations of endangering 
national security, the prevention of crime 
or the interests of justice. In Sweden, the 
pendulum swings the other way and a 
journalist who reveals a source may be 
prosecuted, though there is a qualification 
related to the protection of state security.

Mozambique is unique in Africa 
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in providing absolute protection for 
journalists.

However, the debate on the protection of 
sources does not end with Section 205. There 
is a provision for information-gathering by 
the authorities under SA’s anti-terrorism 
legislation - the Protection of Constitutional 
Democracy Against Terrorism and Related 
Activities Act - which is far more menacing 
than Section 205. Under Section 22 the 
National Director of Public Prosecutions 
has wide powers of interrogation which 
could include, if a journalist was arrested, 
information about all sources of information 
including confidential sources. Failure 
to answer carries much heavier prison 
sentences than Section 205.

Raymond Louw is the Editor & Publisher 
of Southern Africa Report
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